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RACIAL DISPARITIES IN THE CRIMINAL 
JUSTICE SYSTEM 


THURSDAY, OCTOBER 29, 2009 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:42 a.m., in room 
2141, Rayburn House Office Building, the Honorable Robert C. 
“Bobby” Scott (Chairman of the Subcommittee) presiding. 

Present: Representatives Scott, Conyers, Cohen, Quigley, 
Gohmert, Goodlatte, and Lungren. 

Staff present: (Majority) Bobby Vassar, Subcommittee Chief 
Counsel; Jesselyn McCurdy, Counsel; Joe Graupensperger, Coun- 
sel; Veronica Eligan, Professional Staff Member; and Robert Woldt, 
Minority FBI Detailee. 

Mr. Scott. Good morning. I want to welcome you to today’s 
Crime Subcommittee hearing on “Racial Disparities in the Crimi- 
nal Justice System.” 

Racial disparities exist when the percentage of a racial or ethnic 
group involved in the system is significantly greater than the rep- 
resentation in the general population. In the United States, Blacks, 
Hispanics, and Native Americans are significantly overrepresented 
at every stage of the criminal justice system, as compared to 
whites. 

There are many reasons why racial disparities exist. Disparities 
are often created when police focus more attention on African- 
American and Hispanic communities, which result in more people 
from these neighborhoods being arrested and processed through the 
system. 

Also, so-called tough-on-crime policies that direct more of law en- 
forcement attention to certain crimes, as opposed to others, and de- 
cisions by prosecutors who have broad discretion can contribute to 
racial disparities. Even more troubling is when racial disparities 
are the result of conscious racial bias. 

Crack cocaine arrests and prosecutions are an example of how di- 
recting Federal attention to prosecuting a particular drug as op- 
posed to other drug cases being left to file states can result in ra- 
cial disparities. About 80 percent of those prosecuted in Federal 
court for crack cocaine offenses are Black, and some of those are 
for possession-only cases. Whites and Hispanics are more likely to 
be prosecuted for powder cocaine offenses. 

( 1 ) 



2 


Crack cocaine is pharmacologically identical to powder cocaine, 
but because it is marketed in smaller doses and cheaper forms, the 
drug is more prevalent in low-income neighborhoods, particularly 
communities of color. Powder cocaine is usually distributed in high- 
er volumes compared to crack cocaine. It is more often sold and 
used in wealthier neighborhoods. 

Now, if the objective of law enforcement is to reduce illegal drug 
use, the approach of concentrating enforcement efforts on the mi- 
nority communities is not likely to be very effective. According to 
annual drug use data, there is no indication that Blacks are more 
prone to use cocaine than whites, nor that the prevalence in one 
community as opposed to the other, whether the form is crack or 
powder. Yet, for crack cocaine, almost all of the enforcement effort 
is concentrated in predominantly Black neighborhoods. 

Now, one reason for this is that sentences for crack cocaine are 
much longer than those for the same amount of power. Possession 
or distribution of five grams of crack cocaine result in a mandatory 
minimum sentence of 5 years, whereas it takes 500 grams of pow- 
der cocaine to get the same 5-year mandatory minimum sentence. 

Now, disparities often exist at every stage of the criminal justice 
system. Over-representation of people of color at each stage of the 
system is impacted by decisions and outcomes at various stages. 
Unfortunately, disparities tend to grow, rather than narrow, as de- 
fendants move through the system. 

For example, if people of color are routinely denied bail before 
trial as compared to whites being routinely granted bail. Blacks 
will also be at an advantage at trial and during sentence, because 
they are not able to assist with their defense, for example, locating 
witnesses, nor will they have access to community or treatment re- 
sources. 

Disparities are also made worse by tough-on-crime policies which 
tie the hands of judges to address the reason for the disparity at 
various points in the criminal justice system. Mandatory minimum 
sentencing, or truth in sentencing, where no credits for good behav- 
ior and other restrictions during discretion further exacerbate dis- 
parity treatment. 

And we see this impact in the prison population. We now have 
on an annual basis — or, excuse me, on a daily basis, approximately 
2.3 million people locked up in our Nation’s prisons and jails, a 500 
percent increase over the last 30 years. The United States is now 
the world’s leading incarcerator by far, with an incarceration rate 
of about 700 per 100,000. And the chart shows the disparity. 

You see the green bars, incarceration rates all over the world. 
The only bar rivaling the blue bar, which is the United States, is 
Russia, at about 600 and some per 100,000. The United States, 
number one in the world, at about 700 and some per 100,000. The 
first purple bar is African-American incarceration rate, about 2,200 
per 100,000. The larger purple bar, African-American incarceration 
rate, top 10 states approaching 4,000 per 100,000, but 50 to 200 
per 100,000 in most countries, up to 4,000 in the African-American 
community. 

Now, when we look at the impact of this, we find that it is also 
not free. The Pew Research Forum estimated that any incarcer- 
ation rate over 500 per 100,000 was actually counterproductive. 
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And when you look at the cost of that, you will find that the — we 
have a little chart showing the cost of — what happens if you could 
reduce the incarceration rate from 2,200 to 500, the maximum at 
which you get any value for incarceration, and just go through the 
arithmetic, you will find that cost in a community of 100,000 for 
providing that counterproductive incarceration, if divided by the 
number of children, would be about $1,600 per child, per year, or 
targeted to the one-third of the children that actually need the help 
to about $5,000 per child, per year, since on counterproductive in- 
carceration. 

And in the next chart, in the top 10 states, where the incarcer- 
ation rate is 4,000 per 100,000, if you reduce that by 3,500 to 500 
per 100,000, and go through the arithmetic per child, targeted to 
the one-third of the children most at risk, you will find that — one 
more — you will find that you are wasting approximately $10,000 
per child, per year, in counterproductive incarceration because the 
rate is so high. 

Now, when you look at the racial impact of incarceration, we find 
that African-Americans make up about 13 percent of the general 
population, but 40 percent of the prison population, and that is a 
disparity that we are actually talking about. 

And the tragedy of spending all this money is that we could use 
that money for a more productive purpose, to keep people out of 
trouble. The Children’s Defense Fund calls this system we have got 
now the cradle-to-prison pipeline and that one of every three Black 
boys born today, if we don’t change things, can be expected to serve 
time in prison, and we could use this money to dismantle the cra- 
dle-to-prison pipeline and create a cradle-to-college or cradle-to-the- 
workforce pipeline. 

There is legislation pending that I introduced, the Youth PROM- 
ISE Act, which would help dismantle the cradle-to-prison pipeline, 
and hopefully it will be considered later today. 

We have several expert witnesses who will testify today during 
today’s hearing about the growing racial disparities in the criminal 
justice system and ways that these disparities can be addressed. 

So at this time, I would like to recognize the Ranking Member 
of the Subcommittee, the distinguished gentleman from Texas’ 
First Congressional District, Judge Gohmert. 

Mr. Gohmert. Thank you. Chairman Scott — prevention pro- 
grams do play an important role in deterring our youth from com- 
mitting crimes and joining gangs. 

Unfortunately, H.R. 1064, the ‘Youth PROMISE Act,” goes far 
beyond simply authorizing Federal assistance for community pre- 
vention programs. The bill proposes to — I am sorry. Sorry. Got the 
wrong statement. 

Mr. Scott. Now, you weren’t going to speak against the Youth 
PROMISE, were you? 

Mr. Gohmert. I hate to. I hate to mess up a good surprise, but 
thank you. Chairman. 

Anyway — this part of the hearing focuses on H.R. 1412, the “Jus- 
tice Integrity Act of 2009,” and March 2009 report issued by the 
National Council on Crime Delinquency, both of which address ra- 
cial and ethnic disparities in the criminal justice system. 
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At the outset, it is an important issue. It is a cause for great con- 
cern when groups from any race or ethnic group are greatly over- 
represented as a percentage of arrests, convictions, or some other 
objective measure within the criminal justice system. 

Congress should carefully examine any disparity at the Federal 
level and attempt to root out any problems without relying on any 
preconceived ideas about why disparities exist or how properly to 
address them. Statistics and percentage may tell us that there is 
a problem, but without proper, unbiased analysis, that problem 
may never be resolved. 

Additionally, we here in Congress should not be getting into the 
business of directing any state’s criminal justice system based on 
what we think is the right thing for these states to do within the 
state. It would not be possible or advisable for Congress to ade- 
quately learn about all the disparities that exist in every state and 
formulate a one-size-fits-all approach from Washington that has 
been tried and failed. 

The states must work toward achieving fairness in their respec- 
tive systems, and the Department of Justice can prosecute egre- 
gious abuses when necessary. Instances of true bias or prejudice in 
investigating or prosecuting criminal matters should be handled 
within the existing framework for civil rights violations. 

I appreciate the work of the witnesses that we are going to hear 
today and their respective organizations that do attempt to call 
these important issues to our attention. And we here in Congress 
understand that the missions don’t necessarily need or desire to 
make the distinction between the Federal system and the various 
state systems. 

I know the Sentencing Project did a study earlier this year enti- 
tled “The Changing Racial Dynamics of the War on Drugs,” noting 
that from 1999 to 2005, the number of whites incarcerated at the 
state level for drug offenses went up approximately 42 percent, and 
the number of African-Americans went down approximately 21 per- 
cent. 

That said, there still remains a significant over-representation of 
African-American inmates incarcerated for drug offenses at the 
state level. There are obviously a number of theories attempting to 
explain this phenomenon: increased enforcement of methamphet- 
amine laws, the high numbers of African-Americans already incar- 
cerated for drug offenses, and a host of others. What I have not 
seen is a lot of meaningful, data-driven analysis of those numbers. 

Just as each state should look at those numbers and attempt to 
analyze what part they play in them, we here in Congress should 
make sure that we take a look at disparities within the Federal 
criminal justice system and attempt to analyze them to discover 
the legitimate and illegitimate explanations for them. In doing so. 
Congress should be careful not to attempt to solve any disparities 
on the Federal level without a regard to the nature of the problem. 

Guideline rules that hamper the discretion of Federal agents and 
prosecutors without proper analysis without serve to create addi- 
tional problems. We saw what happened in the 1980’s when the 
Congressional Black Caucus came pushing in demanding that 
there had to be vast disparities in the difference in sentences for 
crack cocaine and powder cocaine, because crack cocaine had be- 
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come an epidemic in the Black community, we were told, and 
therefore, if you did not vote for dramatically higher sentences for 
crack cocaine than powder cocaine, then it was tantamount to 
being racist, because you did not care about the African-American 
community. 

So Congress dutifully, not wanting to be racist, voted for these 
dramatic disparities in sentencing, following the lead of the Con- 
gressional Black Caucus back in the 1980’s, and voted this huge 
disparity in crack cocaine versus powder cocaine. Now we are told 
to rush in and let’s push things through to fix problems again. 

As a judge, I saw some disparities in a greater percentage of Af- 
rican-American population than the population overall of African- 
Americans in our area coming before me as a felony judge. But 
there was an even greater number of percentage of individuals who 
came before me who came from homes in which there was no fa- 
ther than there was any over-representation of any racial group. 

The greatest common denominator among the people that I had 
to sentence was the breakdown in their home. It seems like, if we 
are going to really study this issue, we shouldn’t just look at the 
end result. One of our witnesses cites the Bureau of Justice statis- 
tics that points out that using rates per 1,000 persons, a non-white 
person is twice as likely to be the victim of a crime of violence as 
a white person. A non-white person is more than four times as like- 
ly to be the victim of a rape or sexual assault as a white person. 
A non-white person is more than three times as likely to be the vic- 
tim of a robbery as a white person. 

We have seen statistics that indicate non-white persons most 
often identify non-white defendants as being the perpetrator. Do 
we need to study whether there is prejudice among African-Ameri- 
cans in identifying African-Americans as the perpetrators of the 
crime against them? 

We need to look at the full picture, because if we just come in 
and look at the end effect, the fact that there are a dispropor- 
tionate number of African-Americans going to jail as African-Amer- 
icans in the population, we may never get to the root cause. 

And I think, if the truth be known and when an adequate study 
is done, we will come back to Congress — Congress in the 1960’s, 
with the most wonderful of intentions, and that is to help poor, un- 
fortunate young women who have babies and the deadbeat father 
would not assist at all, so Congress, out of the greatest of inten- 
tions, the most wonderful of hope, said, “Let’s help them. Let’s give 
them a check for every child they have out of wedlock.” 

And 40 years later, we have gotten what we have paid for. I sen- 
tenced young women — repeatedly were lured into a rut financially 
from which they had no way of getting out and how government 
gave them no way of getting out. Only if you will have another 
child, we will give you another check, until eventually some of 
them would get a job, not report it, hoping that that combined with 
their child support from the government would get them out of 
their hole, only to find they had committed a Federal crime of wel- 
fare fraud and have to come before me or resort to drug selling to 
try to get out of that rut that our government lured them into with 
no hope of getting out. 
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I think there are greater problems here we need to be studying 
and not the end result, but get to the heart of the problem, so this 
government does not lure people into a rut with no hope. It gives 
them incentives to avoid the rut and, if they are in the rut, incen- 
tives to get out and reach their God-given potential, which I think 
Congress has helped eviscerate. 

And I appreciate the time, Mr. Chairman. I do look forward to 
the testimony today, and hopefully, we will do the right thing by 
the people here in this country. 

I yield back. 

Mr. Scott. Thank you very much. 

Our first witness is Congressman Steve Cohen from — I am sorry. 
The gentleman from Michigan, the Chairman of the Committee, 
Mr. Conyers? 

Mr. Conyers. Thank you, Mr. Chairman. 

This is a significant hearing. And I just wanted to thank Judge 
Gohmert for his concerned observations that grow out of his experi- 
ence. 

Very important here today, we are going to have a hearing and 
a markup on the Youth PROMISE Act. And I think these things 
go together with things that are happening right around us. You 
see, last night, we were at the White House where the Hate Crimes 
Act was signed into law. 

I think Chairman Cohen was there, weren’t you? Or that was an- 
other event. Okay, you weren’t there. 

But Zoe Lofgren was there, and there were others on the Com- 
mittee that were there. And the Hate Crimes Act started under 
President Bill Clinton. Well, how do you know that? Well, because 
I was invited to the White House when Clinton was President, 
where he called in the southern governors, because there was a 
rash of cross-burnings, mostly throughout the South, not entirely, 
and he said, “This has got to end. We have been treating these as 
arson cases, and from now on, we are not. We are going to treat 
them as a hate crime. It is more than just burning something 
down. This is an act of violence motivated to intimidate people.” 

And you could have heard a pin drop. And shortly thereafter, I 
introduced the Hate Crimes Act. And it is grown over the years 
until yesterday at 4:30 p.m., the 44th President of the United 
States signed another extension of hate crimes, extending it into 
sex and gender and choice violations would now be criminalized, 
that is, enhanced penalties would be put onto whatever the basic 
crime was, because of hate crimes. 

I am sitting in front of a former criminal defense lawyer of many 
years. What Steve Cohen has done in his State of Tennessee as a 
legislator for a couple decades before he ever came to the Congress 
has a great deal to do with what propels him to want a comment 
before we start this hearing. 

And all I want to do. Chairman Scott and Judge Gohmert, is to 
indicate to you that we are dealing with a historical problem. We 
had a problem before we got into this disparate sentencing. We 
come out of a history that now has international significance, be- 
cause of things we are doing and not doing in terms of the violence 
and oppression and the economic hardships that we make people 
face, the genocides that go on. 
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All this is not unconnected. Only a few days ago, the courts in 
Texas determined that a young person should be executed even if 
there was no direct evidence, that his life should be — this is in the 
21st century. 

After libraries of examination of social circumstances, crime and 
punishment, how to build a just society, we just executed a person, 
a young person, who there was no — we are still taking lives of peo- 
ple when there is no connection, no evidence that the prosecutor 
could produce to determine that he was guilty. We not only sanc- 
tioned that he would be found guilty, but he would give up his life 
in addition. 

And so this whole thing brings us to the Sentencing Project, and 
CURE, and the people that have followed the great work of this 
Committee. 

The only thing I want to be of assistance on with my close friend. 
Judge Gohmert, is his thoughts about the Congressional Black 
Caucus. Now, I was not only a founding member of the Black Cau- 
cus, I was one of the three people that said that there ought to be 
a Black Caucus for us to found. And it is true that we had — and 
I am trying to get back. Judge Gohmert, associate membership in 
the Congressional Black Caucus — so that race and color and pre- 
vious dispositions will not be any bar. 

But I want to be the first to assure you that the Congressional 
Black Caucus has never advocated or supported or endorsed the 
disparate sentences that we have been trying to eliminate between 
crack, powder and cocaine, never. 

Well, how do you know that. Chairman Conyers? Because I was 
the first African-American in the history of this country to ever 
serve on the Judiciary Committee. And I was once the Chairman 
of the Crime Subcommittee. And I follow these matters very close- 
ly, even before there was a Congressional Black Caucus. And I just 
want 

Mr. Gohmert. Will the gentleman yield for a question? 

Mr. Conyers. With pleasure. 

Mr. Gohmert. Has the gentleman seen the list of co-sponsors for 
the bill that created the disparate sentencing and the list of the 
members ultimately who were part of the Black Caucus? 

Mr. Conyers. Have I seen that list? No. 

Mr. Gohmert. Of the co-sponsors of that list. 

Mr. Conyers. No. 

Mr. Gohmert. Then I would suggest the gentleman might be 
surprised, but it is a who’s-who. 

Mr. Conyers. Well, but 

Mr. Gohmert. And Charlie Rangel was recognized by President 
Reagan as being a major leader and mover and shaker in helping 
that come about, but I appreciate the gentleman yielding. 

Mr. Conyers. Yes. Well, I will check that out, but it was not a 
Congressional Black Caucus position, I can assure you. 

Well, that is the thrust of my feelings about the importance of 
this hearing and this markup. And I am pleased that you gave me 
this time. Chairman Scott. 

Mr. Scott. Thank you. Thank you, Mr. Chairman. 

Our first witness is Congressman Steve Cohen. Representative 
Cohen will testify about H.R. 1412, the “Justice Integrity Act of 
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2009,” legislation which he introduced to address the racial dispari- 
ties in the Federal criminal justice system. 

Chairman Cohen chairs the Judiciary Committee’s Subcommittee 
on Commercial and Administrative Law and also sits on the Sub- 
committee on the Constitution, Civil Rights, and Civil Liberties 
Subcommittee. He is also a Member of the Transportation and In- 
frastructure Committee. 

Congressman Cohen? 

TESTIMONY OF THE HONORABLE STEVE COHEN, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF TEN- 
NESSEE 

Mr. Cohen. Thank you. Chairman Scott, Ranking Member 
Gohmert, and Chairman Conyers, and all the fellow Members of 
the Subcommittee. 

Thank you for holding this hearing today and providing me to 
testify. I appreciate the opportunity to be part of this crucial dis- 
cussion on the real and perceived racial disparities that permeate 
the criminal justice system. Today, I would like to bring to the Sub- 
committee’s attention a bill I have introduced that would further 
this discussion. 

Studies, reports, and case law from the last several years have 
documented racial disparities at many stages of the criminal justice 
system. This includes racial profiling of potential suspects, prosecu- 
torial discretion over charging and plea bargaining decisions, man- 
datory minimum sentences, and countless other policies and deci- 
sions that may contribute to the disparities that we may see today. 

Even laws that are race-neutral on their face may lead to racially 
disparate outcomes. Our cocaine sentencing laws are one obvious 
example of this, and I commend Chairman Scott for his leadership 
in finally getting this issue properly addressed. 

The cannabis laws in this country are also similar. And they af- 
fect both African-Americans and Hispanics in a greatly dispropor- 
tionate way. And my hometown of Memphis and the city of Vir- 
ginia Beach are two cities where you see a great increase in arrests 
of African-Americans for cannabis over non-African-Americans. 

In addition, racial disparities are often the consequence of uncon- 
scious bias on the part of police, prosecutors, and others involved 
in the criminal justice system. That makes them no less real. Just 
like institutional racism exists in our country, it is racism whether 
it is there by tradition or not. 

It is important that we understand the extent of these racial dis- 
parities, the causes, and, most important, the solutions. We also 
need to determine whether our perception of these disparities is 
greater than the actual problem. 

That is why I introduced H.R. 1412, the “Justice Integrity Act.” 
This legislation would establish a pilot program to study the real 
and perceived racial and ethnic disparities in Federal law enforce- 
ment and the criminal justice system and make recommendations 
to address any disparities or perceptions of bias that are found as 
a result of this study. 

One of our witnesses today on another panel is going to say there 
is no deliberate racial discrimination or disparity. I would disagree 
with that decision or that thought. But regardless, if it is not delib- 
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erate, if it exists, it is still wrong. And if there is perception, it is 
wrong, too. 

The Justice Integrity Act would establish a 5-year pilot program 
to create an advisory group in 10 United States judicial districts 
headed by the U.S. attorney for those districts. The advisory groups 
would consist of Federal and state prosecutors, public defenders, 
private defense counsel, judges, correctional officers, victims’ rights 
representatives, civil rights organizations, business reps, and faith- 
based organizations, the gamut. 

The advisory groups would be responsible for gathering data on 
the presence, cause and extent of racial and ethnic disparities at 
each stage of the criminal justice system. Each advisory group 
would then recommend a plan, specific to each district, to ensure 
progress toward racial and ethnic equality. 

The U.S. attorney would consider the recommendations of the 
group, adopt a plan, and submit a report to the attorney general. 
The bill would require the attorney general then to submit a com- 
prehensive report to Congress at the end of the pilot program, out- 
lining the results of all 10 districts and recommending best prac- 
tices. 

I would like to emphasize two of the bill’s most important ele- 
ments. First, it envisions an inclusive process that brings together 
all of the relevant stakeholders, both sides of the bar, all people in- 
volved. Second, by establishing advisory groups throughout the 
country, it recognizes different communities may face different 
problems and require different solutions. Just as Justice Brandeis 
talked about the beauty of laboratories of democracy in different 
states, you get a representative sample of the Nation. 

I am pleased to be joined in this legislation by Chairman Conyers 
and nearly 30 other co-sponsors, including several Members of this 
Subcommittee and the full Judiciary Committee. Companion legis- 
lation has been introduced in the Senate by Senators Cardin and 
Specter. I would note the original Senate sponsor was the distin- 
guished Vice President, the Honorable Joe Biden. 

The bill has also been endorsed by numerous organizations, in- 
cluding the American Bar Association, the NAACP, the American 
Civil Liberties Union, the Brennan Center for Justice, the Sen- 
tencing Project, among others. 

Racial disparities have engendered a crisis of public trust in the 
integrity of the criminal justice system and fueled community per- 
ception of bias. When the system is perceived to be unfair toward 
racial minorities, communities can become reluctant to report 
crimes or cooperate with law enforcement and prosecutors. This re- 
luctance to work with law enforcement can make it more difficult 
to catch criminals and protect the very people who distrust the jus- 
tice system, thereby perpetuating a mistrust of the system. We 
must do what we can to end this cycle of mistrust. 

The first step is to understand the full scope of the problem we 
are facing. This hearing is critical to that endeavor. 

I believe the Justice Integrity Act would expand upon today’s im- 
portant hearing. It would also undertake a systematic process to 
bring together all of the stakeholders and develop concrete solu- 
tions. It would help restore public confidence in the criminal justice 
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system and ensure the fair and equitable treatment of all Ameri- 
cans. 

I understand that the deputy attorney general is currently lead- 
ing a task force to examine many of these same issues we are talk- 
ing about today, and I applaud Attorney General Holder and the 
President for their commitment to criminal justice issues. I think 
the Justice Integrity Act is a perfect complement to these efforts, 
and I would welcome the input of the Administration and Members 
of the Committee as we move forward. 

Mr. Chairman, I appreciate your holding this hearing today and 
giving me the opportunity to testify. As Mr. Conyers mentioned, I 
have 24 years’ experience as a state senator, working on criminal 
justice issues on the Judiciary Committee in Tennessee and was a 
criminal defense attorney. All you have to do is go to my city in 
Memphis, Tennessee, at 201 Poplar, the criminal justice center, 
and you can’t help but see that there is racial disparity. Whether 
intentional or unintentional, they exist. And the system has perpet- 
uated it, and it is just as much a failing in this country’s efforts 
to get a more perfect union as any problem we have today. 

The health care system is a problem. The criminal justice system 
is a sin. 

I look forward to the testimony of the witnesses in the next 
panel, and I thank you for the opportunity to testify. 

[The prepared statement of Mr. Cohen follows:] 
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Prepared Statement of the Honorable Steve Cohen, 

A Representative in Congress from the State of Tennessee 

Testimony of Representative Steve Cohen 
Before the Crime Subcommittee of the House Judiciary Committee 
Hearing on Racial Disparities in the Criminal Justice System 
October 29, 2009 

Chairman Scott, Ranking Member Gohmert, and my fellow members of the 
Subcommittee. Thank you for holding this hearing today and for inviting me to testify. 1 
appreciate the opportunity to be a part of this crucial discussion on the real and perceived 
racial disparities that permeate the criminal justice system. Today, T would like to bring 
to the Subcommittee’s attention a bill T have introduced that would further this 
discussion. 

Studies, reports, and case law from the last several years have documented racial 
disparities at many stages of the criminal justice system. This includes racial profiling of 
potential suspects, prosecutorial discretion over charging and plea bargaining decisions, 
mandatory minimum sentences, and countless other policies and decisions that may 
contribute to the disparities we see today. 

Even laws that are race-neutral on their face may lead to racially disparate 
outcomes. Our cocaine sentencing laws are one obvious example of this, and 1 commend 
Chairman Scott for his leadership in finally addressing that issue. In addition, racial 
disparities are often the consequence of unconscious bias on the part of police, 
prosecutors, and others involved in the criminal justice system. That makes them no less 
real. Tt is important that we understand the extent of these racial disparities, the causes, 
and, most important, the solutions. We also need to determine whether our perception of 
these disparities is greater than the actual problem. 


1 
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That is why I introduced H R. 1412, the Justice Integrity Act. This legislation 
would establish a pilot program to study the real and perceived racial and ethnic 
disparities in federal law enforcement and the criminal justice system, and make 
recommendations to address any disparities or perceptions of bias that are found as a 
result of the study. 

The Justice Integrity Act would establish a five-year pilot program to create an 
advisory group in ten United States judicial districts headed by the US. Attorney for 
those districts. The advisory groups would consist of federal and state prosecutors and 
defenders, private defense counsel, judges, correctional officers, victims’ rights 
representatives, civil rights organizations, business representatives, and faith-based 
organizations. 

The advisory groups would be responsible for gathering data on the presence, 
cause, and extent of racial and ethnic disparities at each stage of the criminal justice 
system. Each advisory group would recommend a plan, specific to each district, to 
ensure progress towards racial and ethnic equality. The U.S Attorney would consider the 
advisory group’ s recommendations, adopt a plan, and submit a report to the Attorney 
General. The bill would require the Attorney General to submit a comprehensive report 
to Congress at the end of the pilot program, outlining the results from all ten districts and 
recommending best practices. 

I want to emphasize two of this bill’s most important elements. First, it envisions 
an inclusive process that brings together all of the relevant stakeholders. Second, by 
establishing advisory groups throughout the country, it recognizes that different 
communities face different problems and require different solutions. 


2 
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I am pleased to be joined in this legislation by Chairman Conyers and nearly 30 
other cosponsors, including several members of this Subcommittee and the full Judiciary 
Committee. Companion legislation has been introduced in the Senate by Senators Cardin 
and Specter. 1 would note that the original Senate sponsor was the distinguished Vice 
President, Joe Biden. The bill has also been endorsed by numerous organizations, 
including the American Bar Association, the NAACP, the ACLU, the Brennan Center for 
Justice, the Sentencing Project, and several others. 

Racial disparities have engendered a crisis of public trust in the integrity of the 
criminal justice system and fueled community perceptions of bias. When the system is 
perceived to be unfair towards racial minorities, communities can become reluctant to 
report crimes or cooperate with police and prosecutors. This reluctance to work with law 
enforcement can make it more difficult to catch criminals and protect the very people 
who distrust the justice system, thereby perpetuating a mistrust of the system. We must 
do what we can to end this cycle of mistrust. 

The first step is to understand the full scope of the problem we are facing. This 
hearing is critical to that endeavor. 1 believe the Justice Integrity Act would expand upon 
today’ s important hearing, it would also undertake a systematic process to bring together 
all of the stakeholders and develop concrete solutions. It would help restore public 
confidence in the criminal justice system and ensure the fair and equal treatment of all 
Americans. 

Mr. Chairman, 1 appreciate your holding this hearing today and giving me the 
opportunity to testify. 1 look forward to the testimony of the witnesses on the next panel. 

Thank you. 
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Mr. Scott. Thank you. 

You have any questions? No question. We appreciate your testi- 
mony today. 

Mr. Gohmert. Unless he wants us to ask him questions. 

Mr. Scott. We will ask our next panel of witnesses to come. And 
as they come forward, I will begin introducing them. 

Our next witness will he Barry Krisherg, who is the president of 
the National Council on Crime and Delinquency. He has heen 
president since 1983. He is known nationally for his research and 
expertise on juvenile justice and race and justice issues. He is cur- 
rently a lecturer in the University of California-Berkeley School of 
Law and a visiting scholar at the Center for Race and Justice at 
John Jay College. 

After he testifies, we will hear from James Reams, president- 
elect of the National District Attorneys Association. He was first 
elected Rockingham County, New Hampshire, attorney in 1998. He 
began his legal career when he was appointed assistant Rocking- 
ham County attorney in 1977. 

And witnesses following will be Wayne McKenzie, who joined the 
Vera Institute for Justice in 2005 as director of the Prosecution and 
Racial Justice Project. Prior to joining Vera, he was a prosecutor 
in the Kings County district attorney’s office, where he held several 
supervisory positions, including deputy bureau chief of the crimes 
against children bureau. He is a past president of the National 
Black Prosecutors Association. 

And our final witness will be Marc Mauer, who is one of the 
country’s leading experts on sentencing policy, race, and the crimi- 
nal justice system. He has directed programs under criminal justice 
policy reforms for 30 years and is the author of some of the most 
widely cited reports and publications in the field, including ‘Young 
Black Men and the Criminal Justice System” and “The America 
Behind Bars” theories. “Race to Incarcerate,” Marc Mauer’s 
groundbreaking book on how sentencing policies led to the explo- 
sive expansion of the U.S. prison population, was a semi-finalist for 
the Robert F. Kennedy Book Award in 1999. 

Each of the witnesses’ written statements will be entered into 
the record in its entirety. I ask that the witnesses summarize your 
testimony in 5 minutes or less. And to help stay within that time, 
there is a lighting device on the table which will start green when 
1 minute is left in your time. It will turn yellow and turn red when 
your time is expired. 

Mr. Krisherg? 

TESTIMONY OF BARRY KRISBERG, PRESIDENT, NATIONAL 
COUNCIL ON CRIME AND DELINQUENCY, JACKSONVILLE, FL 

Mr. Krisberg. Thank you very much. Chairman Scott and Chair- 
man Conyers. I am very honored to be invited at this very impor- 
tant hearing. 

The stakes of this hearing are very high. I would say that the 
very legitimacy of the justice system is at stake. And the effective- 
ness of our law enforcement system is certainly at stake if we can- 
not make progress on this issue of enormous racial disparity in the 
system. 
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We read in the media about a so-called no-snitching culture, and 
we have had some tragic examples of that recently. When I talk to 
young people, a lot of what is wrapped up in the no-snitching con- 
cept is fundamental distrust of the fairness of the justice system. 
As the kids say to me, “Justice means just us,” and these are not 
white kids. 

Jury nullification, certainly we have had examples of where ra- 
cial antagonisms and concerns have led juries to otherwise acquit 
people who look awfully guilty. 

And, more generally, the effectiveness of the system. Who comes 
forward? Who reports crimes? Who supports law enforcement in 
communities? These are all the issues at stake. So this is not a 
problem for minorities. This is a problem for our whole society. 

Now, I have included — and I will not go through it now — a report 
called “Created Equal: Racial and Ethnic Disparities in the US 
Criminal Justice System.” We produced it in March of this year 
with funding from the Open Society Institute and the Impact Fund. 
And it contains pretty much a straightforward analysis of the lat- 
est available Federal data on race and ethnic disparity at every 
stage in the system, including not only the African-AmericanAVhite 
distinctions, but also issues relating to Latino Americans and Na- 
tive Americans that also have disparate rates. 

The bottom line of this report is that disparity exists at every 
stage of the system. Racial disparity in the prison system in the 
U.S. is so extreme, oftentimes what is held out is the enlighten- 
ment and very low levels of incarceration that we find in Western 
Europe. Well, the fact of the matter is, if we only calculated white 
rates of incarceration, we would look like the Netherlands. We 
would look like Western Europe. 

The entire contribution to the very high rate of incarceration of 
the U.S. — highest in the world — is because of the incarceration of 
people of color. So I think we need to understand that. 

Others here will talk about other parts of the system, but I want 
to quickly address the front end of the system. We are becoming 
increasingly aware of an increasing legitimacy being raised about 
claims of racial profiling by police and others. And although there 
were years of resistance, police leadership across this country is ac- 
knowledging that this is a problem and beginning to raise more 
issues about it. 

Recently, I have been involved in situations in a number of 
states where police are literally targeting recipients of HUD Sec- 
tion 8 funding, which has direct racial impact and I think ought 
to be very concerning to the Federal Government, if we are trying 
to encourage people to move out of the housing projects and then 
what happens is the police decide they need to target folks. I could 
say more about that later. 

I am concerned about the impact of a change from community po- 
licing to other forms of policing that may have made racial dis- 
parity worse. And I think it is pretty clear that we need to go back 
and rediscover the true meaning of community policing. And some 
of the best and most progressive leadership in law enforcement in 
this country is, I think, heading back there. 

I will just give you a couple of examples. Well, one example. In 
the city of San Jose, California, in which there were huge amounts 
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of persons arrested for public intoxication — now, under California 
law, there is no standard definition of public intoxication, so just 
about anybody could be stopped for this — 85 percent of the people 
stopped by the San Jose police were Latino. And when the local 
newspaper raised issues about this, this policy is now being 
changed. 

So it is an example of how police department, maybe even well 
meaning, engages in a policy — in New York City, we have certainly 
seen that a huge number of arrests have occurred for the crime of 
marijuana in public view. And all of the people arrested for mari- 
juana in public view in New York City are African-American or 
Latino. 

There is also research indicating that bench warrants and proba- 
tion violations are disproportionately impacting and used for people 
of color. And we also know that when we implement alternatives 
to jail, very often the system separates them out and these end up 
being sort of set-asides for white defendants. 

Overall, the research on this issue would indicate that better de- 
cision-making, objective decision-making, improved legal represen- 
tation, which in this tough financial situation is hard to accom- 
plish, and more options than the traditional formal and expensive 
criminal justice system would help to reduce this disparity. 

Finally, in terms of a specific recommendation, I have two spe- 
cific recommendations for the Federal Government. I applaud Con- 
gressman Cohen’s bill. I would go you one up. I would recommend 
that, just like the Federal Juvenile Justice Act, we amend the 
Byrne grant act to require that any state receiving Federal funds 
have to conduct the kind of analysis that your laws suggest, a dis- 
parity analysis and, if they find disparity, submit good-faith plans. 

We have done that since 1980 in the Juvenile Justice Act. It has 
worked quite well. I don’t know of anybody who is complaining 
about it. And I think what it is produced on the juvenile side is 
enormous research, demonstration projects, conferences, a lot of im- 
provement that we haven’t yet seen on the adult side. So, again, 
I applaud Congressman Cohen’s act, and I think we ought to think 
about this as an amendment to the Byrne act. 

Finally, I just want to end with what Congressman Scott has 
sometimes called the law of holes. This was taught to me by my 
father, which is, when you find yourself deep in a hole, stop 
digging, he would say. And I think that is the other thing I would 
suggest is, I would urge you to consider current legislation pending 
in front of the Senate and the House, particularly the legislation 
that involves gangs, and I would urge you to scrutinize that legisla- 
tion to ensure that some versions of those laws might make racial 
disparity worse. Others might actually lessen the problem. 

And I would suggest that you look very carefully that we don’t 
do anything to make the situation even worse than it is right now. 
Thank you very much. 

[The prepared statement of Mr. Krisberg follows:] 
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Prepahed Statement of Barry Krisberg 
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CREATED EQUAL; RACIAL AND ETHNIC DISPARITIES IN THE CRIMINAL 
JUSTICE SYSTEM 


African Americans make up 1 3% of the general US population, yet they constitute 28% of 
all arrests, 40% of all inmates held in prisons and jails, i-md 42”/o of the population on death row. In 
contrast, 'NXdiitcs make up 67Afi of the total US population and 70% of all arrests, yet only 40A1) of all 
inmates held in state pnsons or local jails and 56% of the population on death row. Hispanics and 
Native .Americans iire also akirmingly overrepresented in the crimimil justice system.^ This 
overrepresentation of people of color in the nation’s criminal justice system, also referred to as 
disproportionate minorit}- contact (DMC), is a serious issue in our society. 

DMC has been the subject of concern in tlic juvenile justice system since 1988, when a 
federal mandate required states to address the issue for system-involved youth. This mandate led to 
an increase in the information on racial disparities in the juvenile system and efforts to reduce these 
numbers. However, no such efforts have been made in the adult sj'stem. 

This report documents DMC in the adult criminal justice sy’stem by tabulating the most 
reliable data available. It does not seek to tlioroughly describe tlie causes of DMC nor does it 
perform an advanced statistical analysis of how various factors impact disparity. Disproportionate 
representation most likely stems from a combination of many different circumstances and decisions. 
It is difficult to ascertain definitive causes; the nature of offenses, differential policing policies and 
practices, sentencing laws, or racial bias arc just some of the possible contributors to disparities in 
the system. Some smdies have liegun to explore these issues luad are so cited, but the purpose of this 
report is to describe the nature and extent of the problem. 

DMC is problematic not only because persons ol color are incarcerated in greater numbers, 
but because they face harsher penvilties forgiven crimes and that the discrepancies accumulate 
through tlac stages of the system. This report presents the data on DMC in arrests, court processing 
and sentencing, new admissions and ongoing populations in prison and jails, probation and parole, 
capital punishment, and recidivism. At each of these stages, persons of color, particularly African 

^ L.S (.ensiis Bureau, Population Division. (2(X)8). I'able 3: .Annual estimaries of the population by sex, race, and Hispanic origin for 
the Uniled Stales: April 1, 2000 lo July 1, 2007 (NC-EST2007-03). US DcpaiLuicnL of Juslicc, Bureau of Juslice SladsLics. (2002).; 
Harrison, P.M., & Beck, A.J. (2006). Pfispn and jail inmates at midyear, 2005. Bureau of Juslicc SlalisUcs, NCJ217675. Rclricvcd from 
http: ' /w\vvv.o|p.iisdo|.gov'/bjs / abstract/pjunOj.litm, JanuacY 18, 2008. Additional draft tables of prisoners by race/ctlimcity by state 
provided by tbe autbor Januan' 2.5, 2008. 
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Americans, arc more likely to receive less favorable results than their \^liite counterparts. The data 
reveal that, overall, TTispanics arc also overrepresented, though to a lesser extent than African 
.Americans, luad that Asian Pacific Islvinders as a whole are genenilly underrepresented. 

Correcting DMC in tlic adult system will require improvements in state and federal data 
collection. Tn contrast to juvenile DMC data, much of which can be found from a single source and 
can often be compared across the stages of the juvenile system, eiata for the adult system iirc only 
available tlirough several independent federal and state data collection programs. Each dataset uses 
different sampling methods, in effect, obscuring how DMC' accumulates in the system. 

^All data in tliis report reflect national figures; when possible, data by state are also presented. 
All data reported are categori7,ed by race and, when possible, by ethnicity. The latest available data 
are usually from 2003 to 2006. Most data are reported as a Relative Rate index, a ratio of the rates at 
which people of color and Whites arc represented in the system relative to their representation in tlac 
general population. 

bailing to separate ethnicity from race hides rhe faie disparity among races, as Hispanics — a 
growing proportion of the system’s population — arc often combined with Whites, which has the 
effect of inflating White rates ^uad deflating African Americiui rates in comparison. Asi;-m iAmeric'.m 
system populations, while smdl in comparison to the other groups, i-ilso need to be disaggregated. 
Disaggregation of “Asian,” For instance, allow^s researchers to assess subgroups such as Vietnainese, 
(Chinese, Indkm, Japimese, etc., some of which may have disproportion ev’enwhen the over-ill group 
does not. Despite tlie shortcomings of the data, this report shows clearly that people of color are 
overrepresented throughout the adult system and that the system often responds more harshly to 
people of color than to Whites for similar offenses. A summary- of findings at each stage of rhe 
system follows. 

Arrests 


• Overall, rhe rates at which Africvin Americans were arrested were 2..5 times higher than the 
arrest rates for W’hites. 

• Rates were even higher for certain categories of offenses: tlic rates at wdiich African 
Americans were arrested for violent offenses and for dmg offenses were each approximately 
3.5 times the rate that Wdiites were arrested for those categories of offenses. 
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• African Americans were arrested at over 6 times the rate tor \X'1iites For murder, robbery, 
and gambling and were overrepresented in all specific offenses except '.ilcohol related crimes. 

• Native Americans were arrested at 1 ..5 times the rate for Whites, with higher disparity for 
certain violent and public order offenses. 

• Asian Pacific Islanders were tlic only racial group to be underrepresented compared to 
Whites. 


• The FBI, the primary’ source of oftense and arrest data, does not disaggregate data by 
ethnicity. 

Court Processing 

• African Amencans were more likely to be sentenced to prison and less Hkeh' to be sentenced 
to probation thim Whites. 

• The average prison sentence for violent crime was approximately one year longer for African 
Americans tlaan for Whites. 

• African Americans were convicted for drug charges at substantially higher rates tlaan those 
for Whites. 

New Admissions to Prison 

• African Amencans were admitted to prison at a rate almost 6 times higher than that for 
W'hites. 

• Hispanics were adrnitted at 2 times the rate for Whites. 

• Native Americans were admitted at over 4 times the rate for Whites. 

• Native American fem:iles were admitted at over 6 times and African American females at 4 
times tlic rate for White females. 

• Rates of new admissions due to probation or parole revocations were much higher for 
people of color than for Whites. 

Incarcerated in Prisons and Jails 

• Nationwide, African ^■Americans were incarcerated in state prison at 6 times tlie rate for 
Whites and in local jails at almost 5 times the rate for Whites. 

• Hispanics were incarcerated at over 1.5 times the rate for Whites. 
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• Narive Americans were incarcerated at over 2 times the rate tor Whites. 

• i\ll individual states reported overrepresentation of i\friam iVnaericans among prison and jiiil 
inmates . 

• The majority of states also reported that Ilispanics and Native Americans were 
disproportionately confined. 

Probation and Parole 

• African .Americans were on probation at almost 3 times and on parole at over 5 times the 
rate for XKdaites. 

• Ilispanics and Native .Americans were each on parole at 2 times tlie rate for "Volutes. 

Death Penalty 

• The rate at which Africiin Americans were on death row wi-us almost 5 times the rate for 
Whites. 

Recidivism 

• African Americans were generally more likely to recidivate than Whites or Ilispanics. 

• Wdien ctlinicity was reported, Ilispanics were generally less likely to recidivate than non- 
Hispanics. 

Juveniles 

• African .American rates of residential placement were over 4 rimes, Hispanic rates 2 rimes, 
and Native Americans 3 rimes those for Whites. 

• Rates of ymuth admitted to adult prisons were 7 times higher for African Americans and 
over 2 rimes as high for Native .Americ^ms ^ls for White youth. 

• Disparity in the juvenile justice system is the worst at the deepest levels of the sy’stem. 
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Mr. Scott. Thank you, Mr. Krisberg. 
Mr. Reams? 
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TESTIMONY OF THE HONORABLE JAMES M. REAMS, PRESI- 
DENT-ELECT, NATIONAL DISTRICT ATTORNEYS ASSOCIA- 
TION, ALEXANDRIA, VA 

Mr. Reams. Thank you, Chairman Scott and Ranking Member 
Gohmert, for having me here. 

Is that on? Okay. 

Thank you, Chairman Scott and Ranking Member Gohmert, for 
having me here representing the National District Attorneys Asso- 
ciation. We appreciate the opportunity to have some input here in 
Congress. We represent almost 39,000 district attorneys, state’s at- 
torneys, attorneys general, city and local prosecutors, and we are 
the ones that are responsible for prosecuting 97 percent, 98 percent 
of the crimes that occurs in this country. The small remaining per- 
centage is done by U.S. attorneys’ offices at the Federal level. 

The National District Attorneys Association has been in the fore- 
front of trying to deal with these issues. We have concerns about 
the Justice Integrity Act that we are talking about here today. 

I think part of our real concern is the lack of understanding of 
the victimization that goes on in these minority communities, as 
Ranking Member Gohmert talked about. The chances of being vic- 
timized if you are a person of color in this country is dramatically 
worse than your chances if you are white. There is something 
wrong with that statistic. 

We need to be looking at that statistic. We need to be looking at 
those victims of color, because it has a huge impact on our entire 
system. 

As was indicated, I am the Rockingham County attorney. I pros- 
ecute for roughly 25 percent of the population of the State of New 
Hampshire. We have two major interstates that go through my 
county, which are both drug pipelines. We have New Hampshire 
Route 101, which connects those two drug pipelines, so about 
roughly 40 percent of the cases that I prosecute in my office are 
drug-related in some fashion. 

When our state troopers stop somebody on Interstate 95 or 93 or 
101 at 3 o’clock in the morning, they have no idea of the color of 
the person driving that vehicle. It is the conduct of the vehicle that 
drives the state police to pull that vehicle over. It is not any ethnic 
information about that person. 

When my young prosecutors look at cases to decide whether we 
are going to file felony charges against them, the color of the victim 
and the color of the defendant do not enter into that decision-mak- 
ing. Frankly, most of the time, we don’t know the answer to either 
of those questions, nor are we greatly concerned about it at that 
time. We are trying to decide whether the police have put together 
a case sufficiently documented that we can go ahead with that 
case. 

I got a call a couple of years ago of — in the middle of the night, 
a woman that had her throat slit. We hoped that she was going to 
live, and I was asked that — would I approve the extradition of the 
defendant, regardless of what state he went into? I said absolutely, 
yes, we would. 

I had no idea the color of the victim or the color of the defendant. 
It was a decision that had to be made for the victim for justice in 
my community. 
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As it turns out, I signed all the extradition papers, applications 
to go to the governor. He was caught in West Virginia, thanks to 
the state police in West Virginia, who brought him back to New 
Hampshire. We tried him. It was only long after he was back in 
New Hampshire that anybody in my office have any idea of the 
race of the defendant, because it is not noted in any of the paper- 
work in any way that would jump out at us, and it doesn’t figure 
into what we do on a day-to-day basis. As it turned out, he was 
Black, the victim was white, which is unusual, because the victim- 
ization studies show that it is usually one race upon the other. 

Bureau of Justice statistics obviously have lots of documentation 
that we are all talking about here today, but the thing that I think 
should be shocking to the Committee is the way in which the mi- 
nority community suffers victimization. We need to be looking at 
that and figure out a way to impact that. 

My suggestions to you are, instead of spending this $3 million 
that is indicated here on studies, particularly at the Federal level, 
on what is going on in our criminal justice system, you could take 
that same money, fund the National Advocacy Center, which is cur- 
rently at about 3 percent of what it is authorized, and allow us to 
train people more about these issues and let us have a real impact 
on what happens in the community. 

Or you could fund the John R. Justice Act, which is a way to hire 
and retain minority prosecutors. All the prosecutors are coming out 
of law school with over $100,000 worth of debt. My office has a 
very difficult time competing with large law firms to trying to at- 
tract minority prosecutors, and that is an issue that is across this 
country. 

If we are lucky enough in the criminal justice system to hire mi- 
nority prosecutors, we have a very difficult time keeping them 
there, because of the difference in salaries between what the pri- 
vate firms can offer and what we offer. This act, the John R. Jus- 
tice Act, would really have a huge impact on our ability to compete 
with those firms who have a huge impact on our offices. 

I see that I have run out of time. I am available to answer any 
questions that the panel might wish. 

[The prepared statement of Mr. Reams follows:] 
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Chairman Scott, Ranking Member Gohmert, members of the Subcommittee, thank you for 
inviting me to testify today on behalf of the National District Attorneys Association (NDAA), 
the oldest and largest organization representing over 39,000 district attorneys, state's attorneys, 
attorneys general and county and city prosecutors with responsibility for prosecuting criminal 
violations in every state and territory of the United States 

The National District Attorneys Association has been at the forefront of promoting equity and 
fairness in the criminal justice system Our concern with H R. 1412, the Justice Integrity Act of 
2009 is that it will not study the real reasons and causes for the perception that there are, to quote 
from the bill, “racial and ethnic disparities in the criminal process." H R 1412 reads like an 
indictment of the criminal justice system - mandating ten pilot programs in U.S. judicial 
districts, requiring each program to gather specific data points "to promote fairness, and the 
perception of fairness, in the Federal criminal justice system" 

I am the Rockingham County Attorney and am responsible for the safety of 300,000 New 
Hampshire citizens spread across 37 towns, which is 25% of the population of my state My 
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County runs from Massachusetts to Maine, from the ocean to the edge of Manchester - New 
Hampshire’s largest city. The County is bisected by 1-95 and 1-93 and traversed east and west by 
NH 101. Each of these highways is a major drug trafficking route with hard drugs traveling from 
New York City and Boston to Canada and Marijuana from Canada to the U.S. 

When a New Hampshire State Trooper stops a car at 3 AM on any of these highways, it is 
unlikely that she has any idea of the race of the individual that she is stopping. It is the conduct 
of the vehicle that brought the driver to the attention of the Trooper, not the color of their skin. 

When a young prosecutor in NH is evaluating a police report for possible presentation to the 
Grand Jury, the race of the victim and the Defendant is something that they are unlikely to pay 
any attention to. They are concerned with evaluating the evidence to see what charge, if any, is 
appropriate. It is unlikely that a picture of either the defendant or victim is enclosed with the 
police report. It may very well be that the jail has the only picture of the Defendant from their 
booking procedures. 

There is already a wealth of statistical information regarding the factor of race in the commission 
of crime. According to the Bureau of Justice Statistics (BJS), using rates per 1,000 persons, a 
non-white person is twice as likely to be the victim of a crime of violence as a white person. A 
non-white person is more than four times as likely to be the victim of a rape or sexual assault as a 
white person. A non-white person is more than three times as likely to be the victim of a robbery 
as a white person. 

Within the same statistics where the race of the offender is known, non-whites are suspects in 
double the rapes and sexual offenses as compared to suspects who are white. In robbery cases, 
more than double of the suspects are non-white compared to suspects who are white. In short, 
the data suggests that a significant number of non-whites are committing a significant number of 
violent crimes against non-white victims. 

Recent statistics from BJS show the U.S. Criminal Justice System has succeeded in dramatically 
reducing victimization from appalling high rates in the mid to late 1970’s (as high for African 
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Americans as 40 per 1000) to a quarter of that in 2007 (10.3 per 1000 in 2007). What remains 
unacceptable is that the rate of victimization in 2007 was double for African Americans than 
Whites (10.3 vs. 5.7 per 1000), leading us to believe the disparity is actually WORSE now than it 
was in 1973 when BJS started measuring (37.3 vs. 20.0 for African American victims compared 
to White victims of homicide, rape, and aggravated assault). 

Compounding this issue, a recent study by the American Association for the Advancement of 
Science found that “The victimization of both female and male blacks and Latinos increases 
during or after periods of economic recession,” according to researchers Karen Heimer from the 
University of Iowa and Janet Lauritsen from the University of Missouri-St. Louis. ^ Serious 
study of this issue should be considered. 

We are concerned about how the raw data derived from H R. 1412 will be interpreted. For 
example, the elected mayor and elected State's Attorney of Baltimore City, both of whom are 
black, and in response to an overwhelming problem of murder and violent assaults, have asked 
the U.S. Attorney for assistance by federally prosecuting felons in possession of firearms. Due 
to the demographics of Baltimore City, these defendants are almost all black. Under the Justice 
Integrity Act, how will the fact that Baltimore City is only 31% white and accounts for less than 
15% of the State’s population, yet accounts for nearly half of the State’s murders, be balanced 
against the decision to incarcerate these individuals? 

Over the past several years, there have been multiple laws considered by Congress that address 
specific concerns with prison overpopulation and recidivism. The Second Chance Act, which 
many serving on this Committee co-sponsored and was signed into law in 2007, was designed to 
improve outcomes for people returning to the community from prisons and jails. This first-of- 
its-kind legislation authorizes federal grants to government agencies and nonprofit organizations 
to provide employment assistance, substance abuse treatment, housing, family programming, 
mentoring, victims support, and other services that can help reduce recidivism. 


1i? tD://e^ciencenews. coni;ar(-ic]es/20 0 9/02/!5/stiidY.fincls,recessio!i.3ssoc!nted.wjth. increases, niinorin-.victims.crime 
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This law specifically benefits the minority population since it has been shown that African- 
Americans are more often rearrested and reincarcerated than whites.^ However, because The 
Second Chance Act is a new program and funding began only in FY’09, many performance 
measurements and outcomes of these new programs will not be available for several years. 
Mandating a study for perceived racial and ethnic biases where laws have recently been enacted 
to give convicted offenders opportunities previously unavailable is premature - allowing the 
Second Chance Act’s programs to receive adequate funding and measure its outcomes over time 
would be a better alternative. 

Additionally, a recently proposed bill by Senator Jim Webb (D-VA) - S. 714, the National 
Criminal Justice Commission Act of 2009 - would form a commission to analyze perceived 
problems within the US. Criminal Justice System; specifically, the overcrowding of the US. 
Prison System by low-level drug offenders. While NDAA does not support a narrowly-focused 
commission that addresses one or two perceived “problems" within criminal justice, we would 
fully support a top-to-bottom, comprehensive study looking at the entire criminal justice system, 
similar to the Commission on Law Enforcement and the Administration of Justice spearheaded 
by President Lyndon Johnson in the 1960’s. A broad-based study analyzing both the positive 
and negative aspects of the U.S. Criminal Justice System, including the perception of racial and 
ethnical biases within it, could only benefit America. 

One area where MDAA supports change is the U.S. Sentencing Commission’s recent findings 
regarding the sentencing disparity between crack cocaine and powder cocaine. NDAA does 
agree the 100:1 ratio in federal sentencing guidelines between crack cocaine and powder cocaine 
is outdated and needs to be addressed. However, it is also important to note thatin the 1980’s, 
when the crack epidemic was at its peak in America, it was prominent members of the 
Congressional Black Caucus - many whom are now pushing for lighter punishments - who 
called for the current sentencing guidelines for crack cocaine because of the devastating impact 
crack cocaine had on their Congressional districts. While we agree that something needs to be 
done about the current 100; 1 ratio, we are still working with Congress in concert with our law 


" 'Treated Equal: Racial and Ethnic Disparities in the US Criminal Justice System”, National Council on Crime and 
Delinquency, page 28 
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enforcement and criminal justice advocacy group partners to identify the appropriate disparity 
ratio and ensure that a fair-minded legislative solution is reached. 

Another area in which NDAA has been a national leader is with student loan relief for 
prosecutors in an effort to recruit, train and retain minority attorneys in prosecutor’s offices 
across this country. We have for years pointed out that without relief from the burdens of 
student loans many minority prosecutors in metropolitan offices are lured away by higher 
salaries from city law firms. If more minority prosecutors stayed in prosecution then it would 
affect the perception of bias. NDAA has worked closely with the U.S. Department of Justice and 
members of Congress to authorize and fund the John R. Justice Student Loan Repayment 
Program - a program that would help State and local prosecuting offices recruit and retain recent 
law school graduates who would otherwise be lured into more lucrative private practices. 

Federal training programs for State and local prosecutors have taken major cuts in funding over 
the past several years - specifically, NDAA’s National Advocacy Center. Authorized at $4.75 
million, the National Advocacy Center is the only federally-funded program which trains State 
and local prosecutors on how to be an effective prosecutor, including training on ethics, 
accountability and prosecutorial responsibility. Currently, the National Advocacy Center is 
funded at $150,000 in the House version of the FY 2010 C-J-S Appropriations bill - a little more 
than 3% of its authoiized amount.^ While we are aware that fedeial, State and local budgets are 
stretched thin during these troubling economic times, doesn’t it make sense to provide 
desperately-needed ethics training and curriculum for prosecutors to prevent any unintentional 
indiscretions instead of funding a pilot program meant to collect data on perceived biases? 

NDAA is made up of State and local prosecutors who have been leaders in introducing drug 
courts, diversion programs, re-entry programs, mental health courts and many other initiatives in 
our communities. State and local prosecutors are blind in matters of race, color, gender, 
nationality and sexual orientation; they prosecute offenders under the rule of law only. We 
handle j uveniles, first offenders and others who are offered creative alternatives to incarceration. 


Committee Report to H.R. 2847, H Report 111-149 ('http://thomas.1oc.gov,/cgi- 
bin/cpauejT/T'.Wreport^-nrj49tydbname^l 1 i&) 
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There have been countless studies regarding disproportionate minority representation in the 
criminal and juvenile justice systems. These studies have shown that there is no deliberate bias 
or discrimination in those systems, and yet their results sit on the shelf and we call for another 
study looking for an expected result. While many of our prosecutors are facing shortages of 
funds for critical projects in the criminal justice system, we believe it is inappropriate to divert 
funds and resources for a study and leave higher priorities unmet. 
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Mr. Scott. Thank you, Mr. Reams. 

Mr. McKenzie? 

TESTIMONY OF WAYNE S. McKENZIE, DIRECTOR, PROGRAM 
ON PROSECUTION AND RACIAL JUSTICE, NEW YORK, NY 

Mr. McKenzie. I would like to thank Chairman Scott and the 
Members of the Subcommittee for giving me the opportunity to ap- 
pear before you this morning. 

As was recognized, I am the director of the Prosecution and Ra- 
cial Justice Program at the Vera Institute of New York, an inde- 
pendent, nonpartisan, nonprofit organization that works to make 
justice systems fairer and more effective through research and in- 
novation, or, as I am fond of saying, a think-and-do-tank. Prior to 
arriving at Vera, I was also a management-level prosecutor in the 
Kings County district attorney’s office in Brooklyn, New York, for 
15 years. 

The overwhelming majority of prosecutors are motivated by a de- 
sire to enforce the law in ways that will produce justice for every- 
one in the communities they serve. In determining how best to fol- 
low and enforce the law in seeking punishment for alleged viola- 
tions, prosecutors are often guided by little more than a code of 
ethics and an internal moral compass. Yet, prosecutors are ex- 
pected to exercise their discretion in a manner that is free from ra- 
cial bias or stereotyping. 

Given the discretion available to prosecutors and in light of their 
relative independence, one must wonder whether a good-faith belief 
that prosecutors will act without bias is sufficient to ensure that 
African-Americans, Latinos, and other minorities who come into 
contact with the criminal justice system in numbers that are far 
disproportionate to their representation in society will be treated 
fairly. 

The question of whether or how prosecutors may contribute to 
this disproportion is one that all prosecutors should strive to an- 
swer and to remedy whenever and wherever it exists. Since the cre- 
ation of PRJ in 2005, a number of high-profile cases in which race 
and prosecutorial discretion collided, such as those involving the 
Duke University lacrosse team and those six students in Jena, Lou- 
isiana, have focused additional attention on this issue. 

Additionally, bipartisan reform has been proposed in Congress to 
address disparities in Federal prosecutions. And we have been talk- 
ing about the Justice Integrity Act. In partnering with district at- 
torneys in three major metropolitan cities — Milwaukee, Wisconsin; 
Mecklenburg, North Carolina; and San Diego, California — PRJ is 
piloting an internal oversight procedure designed to help prosecu- 
tors identify evidence of disparate effects and respond appro- 
priately to unwarranted disparities or biased decision-making. 

PRJ does this by helping prosecutors collect data at the key dis- 
cretion points in case processing so they can use this information 
to drive management reform. The early results of our work have 
confirmed that, in the initial screening of drug cases, for example, 
significant racial disparity is, indeed, injected at the front door of 
the prosecutorial process. We have also observed disparate out- 
comes in terms of how these cases are treated once they enter that 
door. 
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More importantly, we have observed managers examine and 
question data findings and the decisions made in their offices and 
then take positive steps to remedy identified disparities. District 
Attorneys John Chisholm, Peter Gilchrist, and Bonnie Dumanis 
have made a commitment to sustaining the public’s confidence. 
They have done so by assuming a leadership role in the investiga- 
tion and ensuring that neither race nor ethnicity are intentionally 
or unintentionally producing unfair outcomes or inappropriate ra- 
cial disparities. 

Our experience has shown, moreover, that even when a disparity 
is not racially motivated, PRJ’s approach to internal oversight can 
enhance public confidence in the fairness of the prosecutorial func- 
tion. It can therefore serve as an important model for prosecutors 
everywhere. 

Progressive prosecutors like Dumanis, Gilchrist and Chisholm, 
and many others, understand that as leaders in the criminal justice 
system, the perception of racial bias supported by disproportionate 
arrest and incarceration rates and the loss of confidence in the sys- 
tem requires that they take an active role in reducing racial dis- 
parities, while at the same time ensuring public safety. We need 
only to provide them with the tools to get the job done. 

Thank you. 

[The prepared statement of Mr. McKenzie follows:] 
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I would like to timnk the House Judiciary Committee Chair John Conyers. Jr and the 
Subcommittee on Crime. Terrorism and Homeland Security for the opportunity to present 
testimony regarding my work at the Vera Institute of Justice on prosecutorial discretion and 
racial disparities in the criminal justices system I am Wayne McKenzie, the director of the 
Prosecution & Racial Justice Program at the Vera Institute of Justice, an organization whose 
mandate is making justice systems fairer through research and innovation — or as I am fond of 
saying, "a think and do tank"! Prior to arriving at Vera. I was a management level prosecutor in 
the Kings County District Attorney's OO'ice in Brooklyn, NY I am a past president of the 
National Black Prosecutors Association, the current co-chair of the .VBA Criminal Justice 
.Section Committee on Racial & Ethnic Justice and Diversity in the Criminal Justice System, and 
a member of the ABA Council on Racial & Ethnic Justice In addition to my specific work at 
Vera. I have been involved with several local and national efforts to address the issue of 
unwarranted racial and ethnic disparities in the criminal justice system and to promote fairness 
and justice for people of color within the justice system 

My presence here roday is to discuss the topic of prosecutorial discretion in the context of 
the role it plays in disparities in the criminal justice system, and Vera's groundbreaking work 
with a few forward thinking prosecutors to cieate systems to assist them and their peers in their 
quest to uncover, reduce and guard against unwarranted racial disparities and inconsislent 
outcomes in prosccutiuits As I am certain this subcommittee is already aware of— and will hear 
testimonv from others concerning — the statistical evidence of the racial and ethnic disparities in 
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the criminal justice system, my testimony will focus on providing a brief background on the 
topic of prosecutorial discretion and its implication on the subject matter of racial disparities, the 
work of the Prosecution and Racial Justice Program; the challenges and lessons learned form our 
work; and the promising potential of our partnership with prosecutors committed to reducing 
racial disparities while promoting public safety and confidence in the criminal justice system. 

The Anatomy of Discretion 

It is often stated that the primary responsibility of a prosecutor is to ensure that justice is 
done. This concept of justice is not defined by the singular purpose of seeking convictions, but 
ideally by the prosecutor discharging his or her duties with fairness to victims, defendants and 
the community. It is a responsibility that necessarily includes the obligation to promote public 
safety while also safeguarding the integrity of the criminal justice process. 

Prosecutors in the United States have an unrivaled level of influence within the criminal 
justice system. They decide, amongst other things, whether to file criminal charges, the number 
and severity of offenses to charge, whether to offer a plea bargain, whether to offer a 
diversionary or alternative to incarceration program, and what sentence to recommend for 
defendants who are convicted at trial. These decisions can have a profound impact on the 
outcome of a case and the life of a defendant. Yet, as they exercise this significant discretion, 
prosecutors also have unrivaled independence. Unlike officials in law enforcement and the 
judiciary, who have come under varying degrees of oversight in recent years, prosecutors are the 
system actors with the least amount of transparency and oversight. 

The discretion that prosecutors have is valuable for a number of reasons. It is intended to 
preserve the independence of prosecutors from political pressures and influence, both in cases 
they prosecute and criminal investigations they undertake. Equally as important, it provides 
flexibility so prosecutors can tailor an appropriate response to individual cases depending upon 
available resources, enforcement and public safety concerns, and community interest and values. 
Additionally, clearly articulated legal factors, internal policies and practices, ethical 
considerations and the prosecutor’s role as a political figure responsible to her constituency 
constrain or regulate the exercise of discretion; and historically this has been sufficient to sustain 
public confidence in the integrity of the prosecution function. Yet, unchecked decision making 
may also lead to unfair and disparate treatment. For many people, the possibility that 
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communities of color, especially African Americans and Latinos, might be prosecuted differently 
from white defendants is of particular concern. 

In fact, in many quarters, that integrity is in question because of the belief that the 
criminal justice system is biased against African Americans, Hispanics and other people of color. 
Racial profiling, disproportionately high arrest and incarceration rates of people of color have all 
played a part in the erosion of public confidence and the perception of racial bias in the system, 
particularly in communities of color. And, in terms of the prosecutor, recent media scrutiny in 
cases like the Jena 6 in Louisiana, the Duke Lacrosse Team in North Carolina, the Genaro 
Wilson prosecution in Georgia, and the alleged politically motivated forced resignations of 
several United States Attorneys, for example, have led to heightened public interest and scrutiny 
on prosecutors. 

Just as in recent years, other significant actors in the criminal justice system who once 
enjoyed similar autonomy have become subject to increasing levels of external oversight, for 
instance the imposition of strict guidelines to limit sentencing options available to judges, and a 
number of police departments discovered to be treating people differently based on their race 
coming under federal scrutiny or direct oversight, prosecutors can no longer assume that they 
are immune to similar forces. In both cases involving the judiciary and law enforcement, a loss 
of public confidence was an important catalyst for the change. The prosecution business has a 
strong need to guard against potential loss of faith in its practices by ensuring that integrity and 
accountability are integral to the way prosecutors do business.”’ 

The Prosecution & Racial Justice Program 

At the inception of Vera’s Prosecution & Racial Justice Program, a number of 
prosecutors at the local, state and federal levels, were wondering how much longer their offices 
would be free from the scrutiny and curtailed discretion that has been focused on other justice 
system actors because of worries about racial fairness. At the time there existed no 
comprehensive structured attempt to regulate — externally or internally — racial discrimination in 
the application of prosecutorial discretion. Legal approaches proved unworkable for a number of 
reasons, including deference shown by courts to prosecution decisions and the high barrier 

' Dillingham. Steve; Nugent M. Elaine; and Whitcomb, Debra. (20(14) Prosecution in the 2/"' 

CeniHiy-Go?i\%. Objectives and Pcrfomiancc Measures. American Proscaitors Research Institute: 
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erected by the Supreme Court to a defendant’s claim of selective prosecution based on race." 
Moreover, no legislative schemes explicity seek to regulate prosecutor behavior in regard to race. 
While there is extensive scholarship on the subject matter of prosecutorial discretion, there is a 
paucity of research with both the extended access to data and to the prosecutors themselves that 
PRJ enjoys. Additionally, to the extent that prosecutors were interested in the question of 
whether racial bias was absent from or infecting their decision-making, prior to PRJ, there 
existed no processes for their routine examination of this question. 

In partnering with district attorneys in three major metropolitan counties — John Chisholm 
in Milwaukee, Wisconsin; Peter Gilchrist in Mecklenburg, North Carolina; and Bonnie Dumanis 
in San Diego, California — PRJ is piloting an internal oversight procedure designed to help 
prosecutors identify evidence of racially disparate effects in the decision-making practices of 
their staff and to respond to unwarranted disparity or biased decision-making by enacting 
appropriate remedial responses. PRJ does this by helping district attorneys collect data at the key 
discretion points in case processing so they can use this information to management decision 
making and drive reforni. 

PRJ further helps to create a measure of transparency and accountability by assisting our 
prosecutor partners to share their findings and any remedial actions they have taken with 
community stakeholders. These efforts aim to provide prosecutors with a safe environment in 
which to pursue this politically risky undertaking, while promoting community confidence in 
their offices. Finally, with the assistance of our partner prosecutors and national advisory board 
members, PRJ has begun to share the early accomplishments, challenges and lessons learned 
with other prosecutors, criminal Justice professionals, civil rights organizations and scholars. 

strategic Approach 

The main thrust or strategic approach of the project is to create a set of data-driven 
management tools that enable prosecutors in the three pilot jurisdictions to develop a sharper 
view of how discretion is used and its impact on race in their offices; and to manage that 
discretion differently where needed. For example, project research staff collects case and race 

■ The Court has ruled that, in order to prove selective prosecution based on race, a defendant must prove that 
similarly situated whites could have been prosecuted, but were not, See Wavte v. U.S.. 470 U.S. 598. 609 (1985); 
U.S. V. Armstrong . 5 1 7 U. S. 456. 470 ( 1 996). Additionally, in order to obtain evidence to support such a claim, a 
defendant must show discriminator}’ intent on the part of the prosecutor simply to obtain materials in discover}-. 
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related data of all cases screened by the district attorney’s office. These cases are then organized 
by crime and charge categories and examined by a series of factors including race, gender, age 
and criminal history. By grouping similarly situated defendants within crime and charge 
categories, separating out the cases that the office decided to prosecute from those where 
prosecution was declined, and comparing this data by race, charts are produced which uncover 
any existing racial disparity patterns. This information allows managing prosecutors to assess 
how discretion is being wielded in their offices; provides opportunity to identify and isolate 
sources and factors that may influence or contribute to any observed disparity patterns; and 
inform management responses designed to institute corrective policies where suspicions of 
adverse racial impact are confirmed. 

This analysis, when applied to each key decision making point in the life of a case — the 
decision to decline or prosecute, the decision on the specific charges to be filed, the decision to 
divert the case from prosecution, the decision on what plea to offer (including alternative to 
incarceration programs) and post trial conviction sentence recommendations — provide a more 
accurate picture of discretion and how each key decision point contributes to the final outcome 
of a case. This improved understanding leads to a more accurate assessment of the causes of any 
uncovered disparities. Equally as important, the process can identify areas of consistent decision 
making and high perfonnance. By creating a process where data is routinely generated and 
quarterly discretion management reports are produced, managers will have the power to measure, 
monitor, question and respond to areas indicating unwarranted disparate outcomes. 

Data, or more accurately statistical results, alone do not provide conclusive answers as to 
whether a finding of racial disparity is unwarranted or the result of bias. Tt does, however, help to 
determine what additional questions should be asked. Developing a structured, recurring way to 
look at -or analyze- such data and then to apply that analysis to managerial protocols is central to 
the approach developed by PRJ and its partners. This process of drilling down to find answers 
forces our prosecutor partners to examine and think critically about how training, experience, 
office policy, priorities, philosophy and culture influence — on the aggregate — case outcomes. 

The tools that are developed differ according to the jurisdictions participating in the project and 
are infoimed by a number of factors, including, the types of cases arising in the jurisdiction, the 
flow of cases in the office, where and how the data is captured and stored, specific institutional 
priorities, breadth of available discretion, quality of data, and individual prosecutor management 
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Style. They are being built from data collected at critical decision points in the prosecutorial 
process. 

While data exists in raw form in files and various MTS systems in the three pilot sites, 
none of the participating prosecutors currently collects or analyzes data in a way that allows for 
an examination of the existence of potential racial disparity in the exercise of discretion. Tn 
addition to probing that central issue, we anticipate that helping offices to develop greater 
capacity to collect and analyze information about their operations will produce general 
managerial and administrative benefits beyond those directly related to issues of race. 

Examples of Disparity Findings & Remedies 

PRJ’s partner jurisdictions review data and discuss findings at regularly scheduled 
management meetings. Mecldenburg and Milwaukee have instituted new meetings dedicated 
specifically to this undertaking. 

In Mecklenburg, managers were surprised to learn that the office had been declining to 
prosecute only 3-4% of drug cases. Other significant findings were: 1 ) the group receiving the 
most disparate treatment was African-American females -the office accepted and prosecuted 
1 00% of those cases, and those cases appear to move further along the process before reaching 
final disposition- 2) white defendants receive much more favorable outcomes at district court — 
significantly higher rates of dismissals, deferrals, and reduction in charges; and 3) despite getting 
rid of cases for white defendants through dismissals, etc. at District Court, white defendants still 
have lower guilty plea rates than nonwhite defendants. Additionally, DA Gilchrist learned 
several key facts about the drug unit’s cases: 1) in 98.9% of cases, the ADA adopts all the police 
charges, 2) defendants are 70% non-white defendants, 30% white, and 3) more than 10% of these 
cases were languishing for extended periods of time or dropping out with less than favorable 
results at other stages in the prosecution process. 

The district attorney responded to this data finding by making a change in leadership and 
implementing policies that now lead to a more rigorous initial screening of cases. The result has 
been an increase in the number of cases the office declined to prosecute -up to 12 percent 
according to most recent data results- and a similar increase in the decision to decline to 
prosecute where the defendant was an African American female. While it is hard to argue racial 
disparity where initially only 3 percent of cases were not prosecuted, the end result was that a 
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larger number of African Americans benefited from the new policy, and the office realized 
greater efficiency. While the overall rate of dismissal was not significantly affected, identifying 
these cases earlier in the process leaves prosecutors with more time to address more serious 
cases. 

DA Gilchrist, with PRJ’s support, began to share his participation and experience with 
the Mecklenburg community at the end of 2006. PRJ director Wayne McKenzie co-presented 
with Gilchrist at local community gatherings where the DA spoke to stakeholders about his 
interest in building the community’s confidence in his office through creating transparency as to 
his office’s policies and procedures. Community members echoed DA Gilchrist’s message that 
fair treatment is identified with procedures that generate relevant, unbiased, consistent, and 
reliable outcomes, and encouraged him in his participation in the program. We also meet 
regularly with representatives of the foundations assisting with support of the Mecklenburg 
work. Recently, we have included the executive director of a new Charlotte initiative that aims 
to bring together community stakeholders for the purpose of creating civic systems that promote 
increased racial harmony. 

In Milwaukee, when we analyzed the initial case screening decisions by race, we 
examined the nine most frequently occurring crime types. Results revealed that in six of the nine 
categories the cases against non whites were declined at a slightly higher percentage than whites. 
The results were reversed in the area of Public Order and Drug offenses.^ Further examination 
of the data revealed a disparity against nonwhites in the screening decisions that prosecutors 
were making in misdemeanor drug cases. For example, in Possession of Drug Paraphernalia 
cases the decline to prosecute rate for white defendants was 4 1 percent compared to only 27 
percent for nonwhites in the 2005-2006 data. After looking at this disparity finding, the managers 
considered a number of possible explanations for this disparity. In the course of their discussions, 
they considered whether police were treating people differently, whether prosecutorial staff had a 
legally relevant reason to press or decline to press charges differently, and whether the 
disproportion was based on an unconscious racial bias. One manager inquired why was the office 
pursuing these cases at all since the possession of paraphernalia was indicative of addiction. We 
then provided additional data revealing that the majority of these decisions were being made by 


^ The 3^''' categor}- was sexual morality offenses. But here the over percentage of cases was low enough to be 
deemed insignificant. 
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junior misdemeanor prosecutors. The DA instituted a policy that emphasizes diversion to 
treatment in place of criminal prosecution. When misdemeanor prosecutors feel charging this 
crime is still appropriate, the decision must now also be reviewed and approved by a more 
experienced prosecutor. This policy has resulted not only in remedying the disparity, but the 
overall declination rate of such cases rose significantly. 

District Attorney Chisholm has demonstrated a commitment to engaging the community 
about his participation in the project and has participated in several presentations within the 
Milwaukee community. Chisholm maintains consistent contact with community groups in 
Milwaukee. He speaks often on his commitment to reducing rates of crime and incarceration 
while exhibiting more transparency about his office policies and practices toward achieving these 
goals. PRJ director Wayne McKenzie has participated in several community presentations and 
forums with Chisholm, where members of Milwaukee's communities of color have directly 
engaged Chisholm about accountability to their communities on crime, victimization and bias. 
Chisholm’s articulation about his commitment to PRJ is consistently well received, and is in 
large part the reason for the many accomplishments at the Milwaukee site. 

Lessons Learned 

We have learned a number of lessons during our work in the pilot jurisdictions and 
discussions with prosecutors around the nation. The first is the critical need for adequate 
systems to collect data. Prosecution offices often use electronic case management systems to 
follow the progress of their cases. Such systems are rarely designed to marshal the aggregate 
information required to track disparity, however. A standard case management system may make 
it possible to follow the decisions of individual prosecutors in specific cases, but it probably 
cannot identify how an office of prosecutors exercised its discretion collectively. 

The second lesson is also data related. Prosecutor offices generally do not capture and 
store electronically all of the data elements or information required to track, measure and analyze 
disparity. While this information might be contained in written form within case files, or even 
captured electronically in other case management systems not available to the prosecutor — for 
example the race and ethnicity of defendants held on bond may be captured in the sheriff s 
system, or the race of a victim may be recorded on a police report stored in a case file — to 
promote routine discretion oversight and management this information must be captured 
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electronically. Further exacerbating this challenge is that each discretion point will require 
specific variables or information to accurately determine which factor(s) is influencing the 
observed outcome. 

Potential for Reform 

As you may imagine, any initial conversation with a prosecutor suggesting that race or 
ethnicity may be inappropriately influencing prosecutions and case outcomes in his or her office 
is likely to be met with varying degrees of denial or skepticism, and understandably so. The 
overwhelming majority of prosecutors are motivated by a desire to enforce the law in ways that 
will produce justice for everyone in the communities they serve. However, all too often, 
prosecutors’ well-intentioned charging and plea bargaining decisions result in dissimilar 
treatment of similarly situated victims and defendants, sometimes along race and class lines. ^ A 
growing number of prosecutors understand that as leaders in the criminal justice system, the 
perception of racial bias supported by disproportionate arrest and incarceration rates and the loss 
of confidence in the system require they take an active role in reducing racial disparities while, at 
the same time, ensuring public safety. Courageous prosecutors like Bonnie Dumanis, Peter 
Gilchrist, John Chisholm and many others have accepted this responsibility. We need only 
provide them with the tools to get the job done. 

A final example, from Milwaukee, shows that supervisors are increasingly recognizing 
that the interpretation of data, and not the data itself, is the key to management and reform. 
During a meeting to review declination rates, a finding that minorities were less likely to be 
prosecuted for property offenses was initially presented as evidence that there was no racial bias 
in how such cases were handled. Extensive discussions among managers within the office, 
however, yielded several other plausible and less comforting conclusions. Perhaps there were 
fewer cases with minority defendants because minority victims were reluctant to step forward, 
law enforcement was less willing to treat such crimes against minorities seriously, or prosecutors 
were less inclined to appropriately value the property rights of minority victims who are often 
demographically similar to their victimizers. 

These conversations and remedial efforts in response to data findings illustrate the 
willingness of some prosecutors to undergo self examination and implement discretion 

Angela J. Davis, Prosecution and Race: The Power and Privilege orDiscrclion. 67 Fordhain L. Rev. 13. 34-35 
(1998). 
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management protocols. Since the inception of PRJ in 2005, a number of jurisdictions have made 
inquiries about participating in the program. And while we have a way to go in terms of 
completing the analysis and developing the management protocol from start to finish, early 
results have been very positive and well received. In fact, even on the federal level, PRJ has 
been instructive. The sort of ongoing data collection, analysis and management strategy 
employed by PRJ is also contemplated in the pending legislation of the Justice Integrity Act. 

Conclusion 

In concluding, 1 re-emphasize that in the American criminal justice system, the 
prosecutor is the actor with the broadest amount of discretion and the least oversight and 
accountability. The reasons for this are complicated, rooted as much in the direct political 
accountability of elected prosecutors and the political authority it brings, as in legal doctrines 
concerning the prosecutor’s special role in the system and the necessary independence and 
deference it implies. As concern about racial disparity and bias in the justice system grows, 
however, prosecutors may find themselves subject to greater outside scrutiny of their exercise of 
discretion. If prosecutors assume the leadership role to measure, manage and ensure fair and 
consistent exercise of discretion, this may forestall recent calls for legislative action to curb their 
discretion — by the imposition of mandatory guidelines — which may conflict with a prosecutor’s 
practical needs. More importantly, the communication of these efforts to the community will go 
far to combat the perception of bias and promote confidence in the office of the prosecutor. 
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lud) iyiiam oAcr (ml» ufipod lor lodting to 

dddrasi owal dflmgai. 

th« UkX th«t t;M« tfitoppo «io«t lo* 

v^Ut9 • Urt vmo v( *«w«I roUM 

Attf IKM wiiM m>ov^ in* 

luimM*vnwggUIMi)rK»^toti«t.unifw^iMii 
ouMvi uKim. vaJinSn^ uw po)iniH« MvJilvntMiy 
Couniji cAtan t«ly un Mn fca mjfwyrty (ho* uii 
Iho • piul (iPKOoanun in wndAw (uiOKjkUiiini whwg iNv 
jbMmua ot a cxxnpiiim baked t y M fii Km a mvumet 
vHvtJ on ovaiaMwark Rom. or in othon wRh IWnilad rmow^ 
m ^MMhot Iteqnem tiyRenge b diet ouciel orfomution 
may be taotod aaaaa eWlMena a^Mtekn In many ^bdlc 
ttom nfoptnaoon about amni dun get and cutody MabA 
ifii wMmph, may bo maenamad by the thariR nMe plaaa 
afwt Minweirlng arm NMYwdnd by iha mi«i 

ARKuu^ an ideal wAibon be a web b ated data 
uoReUton ijKlam that edof^alek al a^mtom hcMmg tela- 
vent vilmmaUun, lha MeJde nU ag and Mdnauiee dbbiU 
Jtluvneye have dvnuneValed tKal mUwmed^ate »utifliuna 
aradhovuMe 

At a ir»t itap m dt data coRectmg aRc^ M#<Manbi^ 
County heed data enary tuppod Mail lo computarua caaa 
edotmaion from m paper Um. eEKpadtiaig rawia* of awtial 
caaaacreanmgdacaioni tM allowadaepar>aort locom* 
pa*# lha aggragate ni^nbar of d(u9 caaat m ntiKh tKargaa 
wa»t daeWtad to caaaa m ibKb iKe chargat aa»a piaauad 
bt M fw a ultae. ptuaauutmg oft M ab ot*e>t.amo ftia aacond 
gbt l ada data barig mantanad by ddlatent aganuei — 
by auRuIng data bum Pwaa agmKrm ami muapuiafing 
R edu a tmgle dalabaae ua**g uaa idanUbetk dial mna 
wtvmun lo al dala aata 

KMPftOViMG data quality It a not anom:^ imply to 
colact data Tha data nmai be cedeewd m nayi that at- 
km Mpertiaori lo compata tha mRuamra of th# many lac* 
lory tKM can aRact caaa oiaicomat no haa H^antihad amo 
pntKifMa of data c oRaoiton that mbatantiaRy erlitnca tha 
iaia(uln#t» of ptoaaou t ofi' databaiai 


Int data colocikin syuama diould ba lophiuicaiod 
•piou^ ID aNon ptoaeojiora to racatd mulbpie mdtpon 
dam warttblm at nadt dKnetten pomi One of the natb 
an doaatmn poinn, Im aaampit. raw knaanmg, raiaen 
ptonKianri' mmal fudgmani ahoMi auaa aa diay amar 
lha n U ret uautiy bnm tha poRra TKa raimani inlnrm*- 
imn that thmtld Iw mlanad wtdm thn rndtraim rtiagnry 
mrfufln iha inul nueAar of Htargai aganu iIm artMtad 
pation Latveit rhan)*i and number of eountiX fhe dtarfye 
type, th# <rmt level, and ih* enm# type OfRooi mmt be 
eb4 in rdentify luyt leoM rdnnnaiion about the dtiendint 
aa <MeR, mdudmg. moM aaiendy, Ibe deitndann race d a 
p*ce#cwior chooiei not lo charge a cate, th# l eeton for 
the dadmaiton ihould b# tocordod loo 

iaeond dao thnuid be colenad ai boah the dfiandani 
and rKirga lauah H diM li mmidarad only at dm dafan 
dam lamf tiarting only «^uR happam to dw> dalmdnmX 
rata aa a nbnia a graat daal of minnnatinn about aape 
rata rfiaigaa # Inn A imgfb daiandani may bra mubfib 
rharryea, many of ndurh ran reaub m ddlarani ouimmea 
Vane of iheea rbeRyai may ha deHmed and othart at- 
ceptad. lom# may be upgraded and odtety doengraded 
Mbit happan* to a#ch of tK»»a mdtnd ua l chargai datar- 
mmei what happerte lo a dtbodann caie at a whob and 
datermatea whether two omiarly Muai#d defendaiMt are 
be tit J dnparalel y for «wmpb. two defendant may be 
anetied for dte aame fti# dia* 9 e* fhe Wm may he«# lour 
chargee demeeed ar»d on# accept#d wMe Ih# Moorrd 
d«fetvleni may have al fw# chargee eccepled Ccaord 
•red ordy at th# da>f#rMSan( bvet bopi atdmduali wouM 
be aveii ai aua ep ted ba leuaeuibun Tim. hgwtte r . wvubi 
werVaA the fad that th# bat defendara b only pruaeuit^ 
«d gn une dtargt whie the aacund • aeuavuulnd on Rv« 
chatgea- a «ery J tieta K u u Kia we. 

On the oP»e» hand, rf data # ronia1#red only at the dta*ga 
iev#l ther# (I a riai that aom# ardhtduab wtf be counted 
twic# where o<t# or rnor# chargee ere reyected and on# 
or rrtor# chargee ar# acc#pt#d reeuAng at anoPter brtd 
pfdelortion. If th# rnformatron # not co R actod tpeoAcaAy 
and aocwtalei)i aupervteori wtN b# urtabb lo att eei My 
how d»oe»one ar# mad# m thmi ofhcee 




47 


1^ 


Prosecution and Racial Justice 


lha dau DoltMow tsaum detatMd ham mm anfftlas 
Sul our «Mpwiana> has ihoMfi diM onoa Mndmiood tha 
pitnoplm mm ralaMaty umfda m bn^n anfsiamanting 
Tha rftwin Miornays' oSkm M Oiariona. MdMaAa*. and 
Owgn hawa anrh bngun ■ar^irtg prmaaiaraUl dnei 
•Mm in rma tmaan at g and tdwagAg. ^ f nrdaig m thaa 
atdividiaii rafMraiM lhaf haw# alan bagiin in taa |VHa»wa 
Mttuln. M tainM nf diaa aMay m «1anb#^ mmm M naad of 
amarnsruritnn and pna»Ma mana^anal n*afaa)hi Snn^ ml 
#ur*ag>*mamhgM*iht*d**ihaMoMwng>a(t«omo<tbn 
tmf^ M i«na, MT A partnarf avpaei to «»9and d»aa Ovar* 
t«gpt •)atant«toMdudaibahdrangao<Mdtcator»aiaach 
di^iion poMt CM# KraarwM^ <hargng, plaa oiar», and 
inal ^tpottbon 


Analyzing Data: 

What We Aeb Learning 

Data alona doat not pro«ida anana** R doat. howa»a^ 
Mp to dalarmtna wNm addrtonai ^^m$bom d»ould ba 
«Lad Davatopmg a iRudmadl lacunmg way to toofc 
or anatyya awth daU and than to appty that anafyaa 
to managaikai protocoW a oanaal to iha apcao«di da»a* 
gpad liy HU «rW t|a parlnva 

MM (wmar (latvW’nraa mmmm data and dhnm whar 
data maan at ragulaity •tdkadwUd managa m ant maa|in < |> 
Charlocta and MAwauhaa Kawa MMautad now maaamN 
dadi m nad ipa^aly to Rm» tMdadabnd. $an Oiofie •% av 
lagrating 4 MO an aafibng gartaral rnanagamam syitamt 
procaia Wttatavar «anua, lha«« d40ui»ton« 
protaodon and a taam pllagal, non^lagat. and ladMoto* 
9 )r paricnnal who maal to mantMa. anaiym. and maarprat 
any owdanca that tuggaaU a racial Uai n ag^agata dacK 
aon makMg ItU auR iami^ with lha iMua* aia ruiialy 
UwAtaling tmm tnaatriga to Mp dalaimMia which (ac* 
Imv •odi aa oSk* pvlMa» «r«i aamvig, m»f ba iata»an( 
to iha dk|/ai(iai that tiara bavi hiunii 

Samn rt u Mawa u han County hatdm»ar * yt> in darimdaia 
»a»aa<ing m una«painad racial dnparay «i dtvg cawt. aa 
Aufiratad n Chari A at ni/4 for a«ampla. MiUautaa 
piOMCiAori dioaa no4 to p roaacuta ai parcant of wtutaa 


diaiged wah posaewton ol dug paraphcrnaia uunpmod 
•o only 77 p iaoawi ol non whom aiimtad far iho uma 
OWM Aiiar looting « dwi rltc^ dm immu connrinmd a 
numhar of fwmtila mfibnaaMm lor dm dapaiay Thma 
Mrtodad poltnng ptmtmtm^. tmm wrannlng pmnaduraa. 
and uncnnannua huH haaad on dia rtMrariM nl dia drug 
paiafharnalM aivnluad In dui rnuna rd ihaa dacuwinm. 
iha Mam r«n«alarad whadmr polira warn waaiing panpla 
dHWrak whaduN pitoac u aiyial tiaS had a lagady rala* 
want raaaon to pran or dadaia to pran chargaa rhSarantly 
and whadM* tha diipropodion wai baaad on an uncon> 
aooua racial b«aa 

In dui oM. raaal bim wb noa daomnd to ba iha mou 
ralmani facm Tha dbparay wm oacad amiMd to prot 


Pdrcant of CMoa cfoclatod. by roco 



Chart A Dacftnalian rata* tot 
•*a pataatwaw of drug tMraeliarnaka 



Chart B. OvaraB dacftnation rata* 
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aoMots' taval of opodimee. Jivncv proaaamn Iwd aa 
diuorulljr boon aut^Mid to lacan wiidiFfiiiMKir cm& A 
Signibuini nuffibor ol iha pwApKmMlu rmm that «tg» 
mmkI wAM atf td KVivittifcrr «ham mna td ^ Al 
ncan Amarttwi popuUeM mutIm. ItmiAmkI f w ummtoa 
fd HflMavai. m iha viKifkM td cnumy al 

MAwaA— . iha (swafAamalia mm wmmi wMiarf JufiiM 

pfOMTUMn M>ft<*ta<ad #»• rvaHi <iarMM 

a<vlpum><d<*nr«><»nvwa ai iha vama nm*. 

#tay a^ term* al ptfafAamaha m Wm M>iau* 
and nai pMuarw) Th* »a»uii mm (hat fna** AincM 
AivtaftcaM •««# pFOiiciiiad Mom Mpanancad paoaacw' 
tort. CA tfta aiN«f tandad 10 ««w poMaHtaa al 

pMapAavnalt* cNar^at yaM>A> m ralMrealv mmof aad 
aat wQftfi purtuta^ 

How pTMoruinn «ih«ai>Mnrt^ arfi#M*ad ih* dHpiroy li 
dta Mthfan al lAa Mvi lanMi ti to feru tMonh rmafiQ. Knar 
totow. ihaithtodtopanryMOiiHKawahaaotoMw fc a H rf M Jawnt 
ha# Maff did nof loah mm tow dm Im #mi nvMt amaaaa 
anaM*r« MOnn AiAtotram.iHaowwalda(d#toitoAiataa 
ol wNiat and toOA-MMat (boar M wnhilMioa at aN ti waa 
oAlf wAan Mai coAa*da*ad tAa dactwakvi rataa lo* ipaerf- 
< 9tfoa typat. toicK ai poaia> iK* i al dtoi) parapAamahA 
that tba dtopamy waa *a.aa>ad 


Lissons for Drvblopinc 
Mamacemint Protocols and 

iMPLEMENTINr. SOLUTIONS 

Onca data haa baaa coRadad and analysad. pfocaM 

atoco^a 9 a* dato <1 aftcanayi la cona^ anplamawting 
pohey cNan^at la addiaM any wpalancat iKat Aa«a baan 
Miantthad k% tha aaria* anawipla bom Mtlwaulaa Count]^ 
Dtotnct Attptnair John LhaMm arK 0 i,#a 9 ad Mai |o «mMr 
potaaiaivn of uach couma paiaphatnaha Im m a uiarto 
imI mallai Run ai aMdam.a that Ria anaalad indmJual had 
a ptutfRm mRt d*u 9 aUma Ha ai^tad a pufky that d^ 
iwUail Mai to ilaUvia RNiaa warn wlaa i awa R waa taaavtp 
alAi to do M and la talai Ria anaatad aidhndoafk la i^V)^ 
Raatmanl W!ian ^mtoa u uluia Mi taah to p»aM Utwym. 
a iupm'mioi\ approval • raca«ad to vaura that ladi al 
anpvianui on Rta proatoMtooth pad to not a ufiant faetta 


AMknj^ thBM poAcy cKangoa do not draoly loan on 
raaai «sm. toon aiw Rioy mm# aaphifnenaad tho racial 
dnpatvy ai drug paaafshfanaha duagat dtoappMond 

haradai poKy dtan^a* «n»a upta m antad ai MadJanUni^ 
County nharto. a» rvutaO atofcac data anRy pattotmal wata 
h#ad to inpvt ailgimaPon hom papm Mm that piocau 
laiaal u d Riat OrarlvUah pioMuiturt wara Ihny diw y i 
In jpprwmala l y 97 pamani of aM diwy imm Thto mm 
an uMiaudRnatRy N^h paiumlajpi. pmm Rial Rta oHhjah 
dadaiatnn rala lor aM gmm combaiad mm rewgMy 30 pet 
cam FtaRtof touiavy povaulad Rial many of the durfya 
«vaie at^tuaiy damaiad artd a iignAcani nurabot of Rw 
CMM Mate rofarvod lo iRtig aoaimeni Uiai M the proctM 
AdiRtoOfialy. chargm Miaa baUtg pfawd tor ai dtoig tmm 
and avary dnjg diarga aMohMQ AitQM Amai icMi Momwi 
Many ol itwaa cmm, mmi. MWa fenmg raanhad Uim in ih# 
prcannnaAil prarau Oiuric* Amynay Facnr Oilrlvm ni 
tfwmdad in Run# lrMing« hy awticuiatg a mm# vtQimc 
Wfanay t pmcati that tdwnAad M#ah rmm up fcmit Ata 
r#«iA. Rta diHima i nn r«ia at druQ / mm maral auimMad 
in afip»n«af»M#fy 13 p«rrani ftamiiM rhadmia faoaaai- 
tort nam podMmy laMar mmm chanyat Rtol Mould even, 
tuaiy ba dnppad- mchidm y many a^amat Uadc «onw 
arw.anma raiourcai Mara a»alaNa lo (aeiacvla aartom 
caiaa (hat want lon/ratd 

A Anal namplB. frmn MllnaiAca. thom that MipMMMid 
am iniTBatJngly raeo^mratg that iha miatpraiaion ol data 
and nm Ri# daaa n*lf, to Rt# hay to managnmana artd lo 
farm Ouraig a mnmmg io nmunif dadinaiion raam. a And 
mg Rmt minnrtoiM Mora Im Umly in ha pmaarmad fat 
pinparTy nianaai mm niaalty piwaamad at #%afanra ihai 
ihara mm nn rartal biai m hn* ludi maM Mara hanrfad 
Fmanma dtanaiant ammui manaryan Mahm th# nAm. 
hoMawat . yuMdad «a«atal mSar plauiitla and latt com- 
fanrng conduumn Fadiapt Rm# Mara fauto* eaaM mmA 
mmonty dafandant* hacauM mmontp vtcftmi nara rafac* 
tant to Map famraid. fa* anlmcamant *M fat* «wllmg to 
iraat lucA ortmat a^amat mmonim larmuiH, or pmaocu* 
Ion Mara faM mclmad to approprataly valwa the property 
rtghli of mmorOy nclima Mho wa oAan damograpNcaiy 
im d arlaRma nClimrMrt 
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CONCtUSION 

»— xiM uefJLeittn / <» Kw»tioft ih* 

•» they Th«« d^ocM •«1«nd fcom to 

p««M c^•r^ M th« b*i>AnA9 of #»• proc«f«, to th««r 
hM m Motmo plM ttor^oMi «rd fooomnkOAdn- 

liooft tlbo*A bMi on^ poil«coov<t»oo (^<po>iC>y> Uoiiung 

pUc«m«r4 in on «Aof(VM**« to «oc»oof» 00 o. foe OMfnpM 
OmtV tft>onUt>d t# 9 ti betort. pcAoot «od proc* 
tiCOi, •fxl •thi>;«i i.oo«M}»r»boo« (orHUom if*9Km. 

tMkMKjNy ^ tO iMtton put^c 

genAdaoco t* Vi* ««tav"b ^ ^ ptvaaMMon bnctK*) 

In i«rMt yMfv hAMOvor, A«h*r wy»Ar j »w mm im iKo 

nmaial luiboa i iM imw inKa onro aopyd lawAw autAO- 

Offty lift^ bacoA* tubfoci ID ayfao M W) bwiAft of aKtarAot 
o»ft«Q M 54nci ifnt6»krm Ko«o boon «A*rt«4 to kmit 
tootaogay; opltoo* •«a4abk to and nkany poiica 


dapartfiMnn i<oro>«Marf to ba VMting paople (ftHmafTt 
ly hauwf on iha* nem haw cemim under ladMaJ vfuilny 
and. In tmta rmm. dean hndt mat. a Iam 

of ptiMi' MnAdanaa «wm an wfwviartf raiafytf Ini iha 
r^unrya ^ ota a mm r'annM attuma AuH ihay aia u mwiina 
to tan4ar lr«ca% 

In ptinnaratg nhh PRJ. tfio dniiKl at ta nay* of OMilotti. 
MAnaJunt. md im Dia yj haw mada a ic m mU iwa n l lo 
Mtttaanng tfw piiblc% conMwiat They hanr don* to by 
aaatantng a laadenhfi ioIb in onualrrg that naRhar laem 
nor odinictty ara Mimaanaly s unimantionaily prodadrrg 
ia»la> ou icp na tA a auppfoprtaio raoai dryarona Oiaai 
parianga hat tlwiwn. moMown; diat awn Mhan a dKfwIiy 
la AM radaiy mothaanrl, MJi apfiroarh io MiwnaJ omw 
aighf ran anhanna fiuMr f o ntdanna m lha laanma el Am 
pmaarutAftai iaamn h it dtaralAra an anfvtnani mArM 
ior pr ea a rmm awryaham 




For More Information... 


For mora Irtfor mati Dn about tha Ar o aecucion and Racial Juuka Frogrvn. contact Wayna McKantia at (212 37A 
3057 v tmd l a ne aOwrajor^. 


lhaVva biMnuaaalJuuKaoan ndopendeninonprahi arjywhcadon dta condunet o^mhim at laiayrcK demontaaiiQn 
proyacn. artd tochrMcal ataatanc* to help Iwaiiwi in gor u tran u ni and cMI loaaty impraw tho lytlnnt poopla rely on for 
ulaiy aruf ynaloB 

TXiarMttMy im*ln*r W(7tl»Ua.1X0 
iw«^.*tri07i« Im OtSMiioav 

mariTUTc or jutnee 
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ATTACHMENT 2 




Prosecutofial Discretion and Racial Disparities in 
Federal Sentencing: Some Views of Former U.S. 

Attorneys 


Thr ->iic-!alcn:nii;d :ieiUe)i.ingEysteiK li r.otonoos both 
fur ili uveraLl Esvr-nlv snd for its cispropcrtioTiatpirnpM 
on pcopif ‘f colrf Wh'-On" ' b-dera; Eenrcnuta ate appropri- 
alclj or excessi's > sc" 'e r.nd whclhcr th«r arerulant 
laoal (Fspir-.tics reflec! themrltwiccorieyi^nuleor il!e- 
gitiirule (uctoitare bufi subjecU of intense ongrtng debate 
iinong civil rigsta and ser ptir-.ngTetoiii! advuuiiWs. YcIbo 

iitvf withenfoten:iia.‘iii;riisiu.ngr«pertf<M-Ac 

lubor's laws can ifpiore cc' cems loout Ifit iriley ;.y ofa 
crittiinni jufiire system luvreasoigiy percei'ved asrRscrvmg 
lU harjiliest purusb’icno; for pnolt oftwlui. 

Federal pf fis/tivalore loiiay wield tir.rrecfdtnfcil infiu- 
e-ittf in lljii seijiBiiciiige.ffriinlnsI doiaKiaiils ll jougli 
dJsci-cCicmaTy dedsionsTtiatle alinultiple stagtf nf a mmj- 
nal piusB-ution, iiichtiKng f haT(rtng dcdsiuiia. yiirj 
igrcemeiKK, or.d .«3i;t;:iUi5i|jr«.oiiir'.iendabcrii- With otcK 
c'Jtori* powej ccines ar. coligaHon to adtiress ratiiJ 
dispairrifs in ths crlmiwfcl juslics systcisj wberevei and how- 

et’cipuasiLle'williciitisopaTritittnBcfleCTvc a>rin- 
prevejiricn. neapitethe uri|iur.aHce of prosecutoral decision 
n-.a]<in!{ Us Liii 'ind eijititsWe ssr.trndns P«IComr>r:. the Li.S. 
Sentencing Conunisaicn ("USSCTkascondudeJlbafia 
compaiirtoii with legislabve and jidiciai sentenringdtoicct. 
proseciitcnal ieciaionslL-iadeetfedeva'ieejJieiwiiiji'haee 
been relulivciy neglecMd, in pari because of the pi’Uriiy of 
data tbat canbe used » lnvpsHg.T.e inem."‘ 

Wiiillililf data do t>o»l provide sonic evlderrc efur.rtx- 
plaincd racial disparities inihemitccmji'sofrL-iIciiiJ 
prosw'itnrial dpcisien-tnaking. For example, base: on a 
Simple ofuaos fofw'-.ieb rfelihled fjcraal data were col- 
lected and rnded lot analysis, tiicUSSC detected notable 
diiTerciicss ui arosecutorial de-'is-onsto seek sentence 
cnlia'CPiTient.s for cenair. Icdciai offatses Involvino i 
tireaiiii dcpeirdnigon ilie rafi- of t-.e dcfeiidarj-' Sitn-.- 
liily , an erpl-nraMiy muUivstiali- sh.dy ofproseaitoix’ 
nioauris fu: sentence rrdtinions in r.xcljange lor cuoperat- 
iuf defendants' atibstanliul assistance tiffing a sratdl 
.Simple size of djta fro~ eondtidcd llial''the cur- 
icndv fvai'iblc datl . . . raise questions of raciai. cflinic, 
nalioruLitv. and gender disparities in ;]ieEW-irdingof|Sub- 
stsirtal a.isiFtancci mu .tons' ar.d in the s-ittenl ofany 
redui’-on in sentence gra-tted-S These- I'fidings detnon- 
sn ate the need fci qrtriilei -itrjtjr.y and oversight, whether 


external nr interna], of pru!,KoUirial(l4<-is-o-.i-n.,i, 'ig 
order to identify sotirces of and soliioona toiacra. vajpari 
ties in the icdisil ainuind ius'iar system. 

lit Wovember Jicoy, the Brenrar. Center for JusUtc t-nil 

the NaHona! EnstitiUefi;.- Law and Equity convened a focus 
group of twelve former L.'.S. Aaorneys the rt Hjo'i'y c.-t 
w'^ooi served duiiej,' Uit Climou admiiiistriiion- to 
explore ways ir- which irdividiial U.S. Attorney t Olhci'r 
(‘USAOs"). overseen cenUaUy by the Department oflus- 
ti«('DO|'j jnda«coiiiitah;e!ocallytoiheciimni«nlria^ in 

w'ric'a they cpcralc, migli! mirigite tl'.e corrosive eff.'Cls of 
radii disparities tw sentencing on connnirntties dwas;- 
bted by mass iotig tsTT. iniarceraticii and on public ' 
toiilidence in federal Iswetiroiccutcnt.'Hiic rrpori sura- 
mavizes the ihet'es tha' emerged during that discussion.’ 
Soire memoets of fiie group, loioed by ether former state 
and federal prcsccntn-s. thcr. produced a set of piosecutc- 
rial guiiWices for addressing racial disparities as a 
sutbi'ig fxiint for eniinting and ctiBagiiig prcsccutovs in 
itw> hard wor.-i of elliiimalir.g uiwarranred racial dispari- 
lies fioiii the federal criminal justice sysIcui.'Die 
guidri'ae*. to wtiidi Uiiilse.n former I- S. Attorneys have 
ki joed on. appear in tho Appendix. 

I. CONFROMTING RACIAL DISPARITIES IN 
RROSeCUTORIAl DECISION-MAKING 

Uiiwariaiited racial di.sparities in dei'islon-Makitig way 
resuit from oulriglit conscious irumtis, inclvdmg die uss 
olTace-Li«ib-S! ritaia (aucbisclaiy orgeofrripfiy) as a 
pretext for itnpefifiiSSiWe consKlecalion of lace. or finna 

uncoi-isdous ladai stereottping ■n-epcrsf^ciives .-eUitti 

liy former U.S. Anomeys dunog trie Korember acey 
locus group reveal file eonsiant nerd tor feierai prOiCvu- 
tors ar.d. their Eiipervteori: so femain atteutive to vadal 
dispaiides in Uie criminal justice sy.eietn and, iti parutii- 
lar, ihs diffjniltiw of addressiiu; luicoiise.oiis udal bias 
One former U.S. Attoinsy nscounts. 

Ihadau Assisi-nt U.S. .Apor’icy I'AUSA") who 
wanlsd lo dr-ap the gun charge agams; the delendani 

•etanres. 1 ad«d, *Wiiy do you want rij rfrnn the pur, 
•offenser' ai;il ho said, “Tie is a rurs guy vdiG grew up 
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Ciii J fann. Ilic gui; iiehad w-itT him was arifle. 1 1? is a 
youd ol liu;.. jiidall Chegcodol' boys have Tifles, and 
it's ii*at like he was a gun-totiiig dreg dsate- " But he 
;i g :rt-rotng drug dealer, e.iatUy. 

In th II r:irir. rhec Aestion tif veh-Lhet lo dismiss a guo 
tliaia-' L-a.-ryingi siar.itiorymandalory minimum sentence 
tiirnpii nn th? pi oseculor's pertef^ou of llie cefwidant's 
tuipab lil'.- wV-irh was in turn tniormedin part by race. 

P.craiisp unco'saou? ratii! bus u so cilficuii to detect, 
aiviipts 1(1 reduce iu-Tfr«is miisirndiide educadon and 
rultaral ‘'.ensiti«:v Tainiuy. as ws!i as diversity in luting 
and su'Avivisic-n. Ouentriiw U S. Atoinirry stated, 

1 '»»s die very fest Hispariic [Assislant U.S. Attorney! 
to he hired lin a jcrder distnet]. At Sic first meeting I 
went to. one guy s an led talking about iusmigm don. 
etidbtsaid, 'wets ’and lie looked at ive. and th- word 
ws! tievvj uttii 111 Oia; oflire again. iliatlitUc bit 

m.altps :i riifterwice lbs (itwoti you .rare will be a 

KiiprrviKW in soretdioily elae's iidutinisiroSon dewi* the 
linr, and i:’sittip».'lai.i llitj bring in Ibat cultural dtf- 
fercaicc. 

Ano±er fouiiei U S. Attorney added. 

Vbe itonkj Ail the senier man»f;smci;l un J talked wry 
openly about race .md talked very ,npenly aiwut racial 
dispaiidcsin the systm .... for the raon paid race •» 
neve: discussed, u never r.fis Uixcdalwul, it never gelti 
obiectively dealt wi-Ji in any mean>ii}nil way, in mrwr 
of trie olfivev wu tame tirun. Tliai was o real difForcicr- 
niaket. And Ihfii on lop of ihai. bringing • n pc-oplc 
who are more diverse ard look more Ukc the people 
ymi luivet to prossc'ute - - . dcesn'l meiin die ciire dees- 
n't get Jiandled. |l)ul| it iiicans that the-tase maybe 
handico in a dilleieut tvtiy. ■ ■ ■ I think these tbiogs are 
aignifttttiu • nd i.vieaniiig^. 

Aiiiidier .former U.S. .Artomey noted, howtwr. ’if you arc 
going tf> say to s ;j)f;rvjaors, Ihc iSsueof latiaJ disparity 
lieetia to be air.sidsred,’ tfc.it'i a reaching pr-nccss. because 
they rr just word.? :o many people. Sobuwyou t aosbte 
tha; isa meaningliil part ofihf pre-cf.«.’ Similarly, one 
f;)rn-e:-tJ..s. .Ar-omsy offered, 

1 lliiilk public educauon ;s llie lu-s. tmportaiil Liiiig. 
C.rcft a way i-ocunii.cuiiiuaiewiih the people in general 
in Itic aj-iitry about what a-e ptoijleni is. vdiy ir is a 
pichleiii- wlial -he e'liudtuUonal ramifications are, 
-wh-if Hcpist )U£nce nieaiis jous. anu wliy weueedit. I 
ju."! think thne is cefv l;Ule alleriUoii being paid |ro 
raricL dispiritv ‘ KC-ienillv oLl la liie world urdcss it 
s-lr-rK nar-ple mdividuallv. So vou need to teD Qteiu 
whv it mar-Ts to them mciv.dually. So public cduc.2- 
T onwxiiil a ac my first Ipnorryj. 

Dis'.iarateraaal efl'sets in -iciisiiiii-inakijig cxuccnnies 
utgeting but from Uie applicalion ofracc-r.ciitral rules or 


polidits adocifc to fiiilh-cr xptirnalt law eiilorue-iieiil 
purposes in spite oi. aibeitiiol bccau.rc n), .lieu ili«raii-.tr 
racial impact. Such effects mav be mma.csj<-c;)v cAacti- 
baicdwhererace-neutial rules are insutficn-niiy -ii-.'t.,w1v 
tailor-:d to achieve Ic^Cinai- law tciluiccriieiit go^l.s. Pu; 

ratio rosultsii: amdiiupLer seuletiivs <>< di ik-nil.inl' lOi.- 
vktod of drug traffickinc al’.casa :r.vc.|v;iig crack, ot 
whem appiordmatclv 85 pertcT' i'f blsi k, itur- .licsi- 
wltOS* offenses uivc-vctbes3ir.c',ua--iljl«u! oxal ic uuw- 
dcr, orwhom only 30. , perceni frehtnrk- — ’-cen ihouph 
"recent recearchindtcifes dial me tiiiicnl pcuailv sUuc- 
turc.. - greatly c-.-erstates the -elrtiv.> h.iTmf-;lniY,! ol crac.< 
cocaine."^ Similstly, rtueari.'. :ui» shown llu, Uic u.v: or 
tiirniual history. inc>'.!dirgconir,ti.-!i* Irr nojivi ncnt 
drug offenses, tc impose ser.teiiceeriha.iuemeJiis also dis- 
proptHdooaiely affects Waclc and -r.incnty defc tvdants. 
who aremors likely to have ctinur uilo ccu .tac: witii s-atc 
enminai lusdee sysienia — while eon-lbrring 11 tdc ad-di- 
docial benefit iti tlie wayoftedaecd tecid.-.-istr. rates.* 

To be sju-e. achieving die right balance between cfTct 
dve law cnforceinwit and ui(uiUiibi« seiitoiciitg outcomes 
iu Older to reduce crime and i.ncrcase public safety • 
pardculatlyitlittB lixia.ly ueutra: policies or rules may 
exacerbate enahngsocial imbalances — it a deltcare task. 
Ooo forn.vt U.S. Alluiticy dwenbed Kpcrioiidti^ lotal 
pressure Troui communities of color who fdt.lesijfti. 
vrei'Oy pni -i i.-d liy Inral law eRtorccnttrit; 

Wlial I caiiKtccoiidudr over die course of my trniire 
was dial all disparities in cur soihety show up mast 
pi-cmauriced in owrcrinunil justice system. And yet . . . 
oitrjob. our gold, our persoiulir.tegiirylvctjiilrcdiisl to 
make Ixhter souie v«ty bad cixcur.ustinees, an.d 
lliOic acr-ri't c-asy dcdsioiis or black-and-white deci- 
siors.Thp victltn.s Ihircirae to us . . .said, "C.-ai.'l you 
help U.S with tr.is:' Sc while vv« talk sbo-ul ... a dispio- 
poniorutre iniBac: foiling o:r itiiiuiity dct'eiidants, tlie 
brunt of the- ertme, vioieice, and :il. the fallout fur litk 
ci'a bettor worl, tfi.it wr -were scr-itlK was a’ac fulling 
on b:?c.< -.■irr-n.'i and minority vioitriS, So my poiiiL is 
that you csn'tj is; look and siy that this is all b.id 
because U is aft'ccting and laf'ng upu-i pror r.nd 
niiiiority people If you 'ooc .it meoth.'ra'cic. it's 'iic 
poor and minority i>eople that have the same goals i-nd 
aspifaiions all of us liai-e. Tlic iLfToicnce is it i.s more 
likely llui we aiediiv.uglicine into s coirm. rviiythir 
ia a lot salei .iism liiosc pc«p:c w«-f .eft to ccn-eiid 
with. So those aren’t easy dcosioun, auu 1 tlu.-ik v.v dn 
a disservice tn apiituad-. tliwii in a U5?t is goM 01 
bad or Wick and wliilt- bcu.se to-v are a .0: ii.or; 
ill velvet! Iliuu Ilia!. 

Allbesiiue Ume, onefcuniet L' S Aitiivnt-j- : (-.i.-Tilvc l 
reeling signifiennt pressure to explain pro.seruluiial lIcc.- 
siuTiS tint tunliibuced to racial dispai'Uy in ■'.•dcral 
sentences in order tor-ziln die respciS and Uuit ol l:ic 
ccisuniuiites diat erpcriCTjrell;ee~ccis o'lxith i riir.car.d 
lav. cnforcemenC 
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Weiiad J sif'iahor where t)c lots! v pilll'.s iViumcent 
sasd "'v'- * arc ?0!r-;2 lo eonaein an-ldoa drag 
ruU'iUjp a))C wc v/art fiiefixlprai goveramesiSto 
ike ;hm ovtkff.-'lhrv«irst tascsi Well i I 
cnaL -p tliat . . ICO people iarc arjcstrd^.arKir-ll of 
•K mare voung I atk rieii «rioliaveb(-en marrhod 
iniD these pa Jdr wagons, and 'iiey areal! bein^ Slmcd. 
|V('crd gels out] tiut Ike k.S Attorney ij prosecuting 
-he cases Th.'dia-hrbun *asu' made that we only 
had f our [of (he cases . V/tli. on Mon i\y mc-rtii'g I kart 
pastors l.ncduD. ti!;litl Jiy s-u, because Iheywete see- 
ing onlv . . . tha: ths U.a Ailontpyliau goueoui and 
putliis other -narhnn these youiij.-rteu, and they’re 
cJar.;o. i.-.g rn say Vfs.vrc vvarilcus coinimmilie* 
deua, safe, and se fori); but is much jnoie [to il|. 

. a.nt lliesa kids a't not rkeorns hringililj d»cse 
drugs ij;." Soyourfea with 'hat hepd’jDy iiiaway 

Uial'b jjosilive, and you also pursue t)ic largo* rase 

We were able ic . . .say, "Well, ! iinder.sfand what you 
are saying, and tlt^ issues ycu're -sidng, and wc arc 
handling diess leases,-, and [the stale isihandJing rhnsa 
. . .’ [And] a tliwifc ar lv»t> rnuntV.s inter we war* able 

to arrest the guys wlto were briiiBi.-.glthcd'iigSitn 

soiTir gnodol' bu.rs .... and we were hopefully able w 
maintain seme uedlbUity with dvat eoin.-Muiuty. . 

l.'.timawly, iJie former U.S. Attorneys wlio paitid 
paled in the Never.-, her aooj focus group ajrftfd that 
conscious ationdon mthsroleof.'aw iu proscaitorial 
di'i'lsioii-inakiiig, as well as coiicertart otlonx tonioinlor 
and tmprove the cleriKltrn-makirjgproisss, is exserbal for 
midgntlnguiiAactariteiliacisl disparoe* in ihr o-JUoiii«i; 
of federal aiiiiinal proaocutiots. 

II. GUIDING FEDERAL PROSECUTORIAL DISCRETION 
A. LIMITATIONS Of CENTRAL OVERSIGHT FOR 
FEDERAL PROSECUTORS 

Cird-mr? lorfciifftaliirasi'aivcasconfonrinp the cempJes 

diallenye cf icldressmera:;nl diaparity xecuiies te-,dbib^ 
tintl T!-u,< is difJkuU lu .iiiposeb-/ fiat, fhe publicly avail- 
aUe U.S, Attorney's M.ruiai, which tiiil'ulr-.stlie 
FriTidn'.c.s ofPror-eculiuii.providei guidelines CJi how fed 
ei J prosec-itorr should eatreUe dlvcrefion in making 
deoisioTis such a;-. whe'Jict » prcscculc a cast .icderallv, 
which cKuiBc* y> bring, and km.v to oegctiaif p:ea agree- 
monM, Piindplr y r.^.^Aoeyphsatlyprolub-ls ibeuscof 
i-uceaiic odici invrdio-s conadfr.adonair, prfr.secuterial 
decision- maWns '■'lit states only li.al* ■peison'srscf. rdi- 
gioc., sex, tali'Jtialoiigin otpokrical .os«oriJtion.activilie3 
or 'oi.icfs may not irt(i-,fnce a feteial prosecutor’s deci- 

01- tike ether tictma .agn.nst a pwsoii.'''' 

Supp.ernenliiiy ilie i’t.nciples rrtTrnsscutton areucta- 
sionJ natirjii.ii HOj policy direclivei iasued by tic U.S 
Attorney C.-eiiecdl In r.jS, Allnmey G-enCTaJ lanei Rene 
emphasixm ihe tired for cfTeclivekcalimpleuien tabor, of 
na tonal DO) c-^licy toiedt.cr rsrial dispicibcsin prosw.is- 
torial der'^ion-mi-ting. ,Al;ti.-i.ev General Rene reported 
tliU'. jn iirlcinal working g-mm iss-assins federal pmsscu- 


•ioris coidd not cCTUrn away ill -arial ir.pijiiirics -ti th-: 
inrirtenre <rt crack cacarne pi-useuilioius, subslaatia. rssis- 
snte uioiojis. and hhafgng ofgun-r-r-lat.t-dofTct.stsor 
sent-mcr cnhanainrotls, Slie ti.e.efure tsked eucli U S 
Alioriiiy lo "exainiiic his or --er otT5f.= s ptaccccs and pro 
cecL’.tres' tn ''•msiirleS dial siinikitj cisuoted defer.djuts sve 
jttaled the same’ and 

lo ens.ic the use of racf-neiitral poliries in Gte e,>u.-jvi»e 
<a' proseciitorisi rfiscrefinn wittnn a tiUuitl. /Uisciil 
compel ing, spectflclaw cnfcrccment in.iierutires 

there is ijrdinarih/r.o juatificaii-an fpr diflpring pnhaes 
and ptatliccJ within a district witn rMpeef to simi.irly 
situated defendariTs. Moreover, any racc-neoaai poiiv. 
fat has a ddpsre-e racial impasi should becaiehilly 
re’/ietwed tu delsnuinc whether the ditp-irity is jiixtilici 
by law stifoice.hieut necessity and n.ot the prndtirt oi 
conscious or unconscious racial h'as.'-’ 

Despite thcimplentpntarten ol a sQoiig nalutoi policy 
ilenigiif'd torecute ntiai dispaiiScs in the federal ermi- 
nal jusbcc fysletn. the ipiestlon remiinr What iitipa-ci 
may such a swwpiiig.oulitv actually iuve in individual 
LSAOa, wkich mtisi be sensitive w botli local totiutiutiily 
fonrimsandpiunuea as well as tutor, al directives? "ntc 
pirtettlial for conrlicr among local, tnite. ciislxitl. tuid led- 
eml policy prcfcreiites and law euforcetuent priorifie.t 
iciidc's impltinentsiion of •uiifoim natioiia: policy i;i 
each of flic ninety Unce USAOs acontplex bitk. Indtisd, 
-.wo foiinei U.S Arnirncyt who patlidpaosditi die Novem- 
ber 2005 focus gtoup recoUec, "We ended up bcngih.: 
ouJy two U.S. Attnrnry.e who had written ptilic lrtt in our 
dwsr.cK pcahiliticig racial discriininaiion tii arosccudoi: 
.tul iaw enforceitient generally asd saying we would not 
prosi'cutr casus . . . tesulhtig trem racial profiling." 

B. POSSIBILITIES FOR LOCAL OVERSIGHT OF 
FEDERAL PftOSECUTI^iAL DISCRETION 
The tbnner U.S. Altumeys ut tic November ioo« focas 
group saiphasi7e<l far local implcmeiii.sboti and eniorce- 
menr of naaotuil policies prcaibitiiig r;ce d'seriminadon 
in prosseutorial cerision-malciiigreou.te icicgiiition of 
.md responsrveness to local cs«i-.tiu'.-iy civticeni.'! anc local 
law enfbrcerient reeds. ?or example, die inseds brc-iocdi- 
nareanc secure lire cooper^oti of local, s»:e. .iridfcdcti! 
law enforceirent agenc.s; to sptknkf .-csuurce aliocanon ui 
light 0; load crime patterns: and to apprecictt -ic suw> 
ibiliiyeffecr'.veiyioprosscuts cases >li rilin' hov. lutiotiol 
dircreves addressing racial -iisaarKy may be imp,c,-nena<f 
ihiou^ indr^ual JSAO peJicies sndpriori-ie-.. 

One lu.-uier U.S. Atomy cx[dauieu Iti-r cam.oucatrd 
irfatkjEsbip bcbwccn federal p-oseciimrs --.nd loca. Ir* 
enforcement, in which federal ptosecol-utiiil dctisloos r.uy 
be influenced by the dedaions ,3f local agpiirs' 'Where U'.v 
enforcetren-j . . . 'wantE tc gela ijuici sUiisac is ofien wkere 
... tlie racial dispar-ty occurs It s a l« rater to go out Iu it? 
hiMn. ■Ml tosseak, sad pick iuriiiflxrdy dian to p-Jlyo ir 
resource: In anunderrovvT^npfraBon uia^oornmuruiy 
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w-iert' rhii'-r- jtc piilenLLllypoIitially powprnil peopJr." 

'“ mtl cf (omi'T il ■' Anomrvad'id llw.luutllavf enfbia> 
mp - 1 ''n£k(ps.l Lnin^s Jecii:atis ro put all thsir csrs « the 
Mill. ' i crim.ni'vanri rn^^es jJnnbs . . At She Slid cf the 
d:iy 1 f vp-u -irc >!cUiii5 ii ihsp' jpraiicmate rjumbof of ipcop e 
<il (.'■Irir f-oug!-' ^ j'i.i, thcii'rfjal can ynv dn?’ Or.e fom-ei 
US. /-.nGnicy tetaJsd 

•to ng su'jieihiii^. . . in-youf lars Ctaceftiielusl 

thuigs ilia- Ills ipened when " ramc- into office wiis tiiall 
UJ " lrfaiiil]j'C>«e: mine Uispaiiiccomrourity slicil; 

fsi<-is ) 'ipf.fiuiie a“ I Iwpisnics drave thieo^ rft-iain affla- 
pnt neighborlii.'eJi Tt^^asa l nve-thc i>CT«.aiid 

*ppn I on ciii Isjsd. -We xwlilaok it dns.'’... leaned 

up JipCiv I RlfhK D»?jrtri wilyfdi-: DO;. . . .Wewere 
not tfyi'ig to mi-ke atjse. lL>ut w] ss;d. we have in look 
at this, »nd 1 dtiiik llw-. slopped thatpreblero. ... It 
w.isn tsjraed a', ifying U):n»ke a casts it wis aimed at 
sayinp thU rnn'i h ippen, iiid a way of educating fiocal 
law eiilVirenrirntj. . It was a way to get tie werd out 
diat . we’*-crer.o;»tomtil'-a''>**tia>'b«Iy; wjusl 
wittlsd to sec what wb? goh^ tm. beta use die peiceptioa 
was tlia. ills was racial profJing. aim Jluud la* enforce- 
jjie:'.l| didn't waul th.ii, and wt didn't want thi^lbat 
wjt 0 little thing that fcebed. 1 think. 

Thecegree to *hidi judi»idiial I'.S. Aiiotr.-tvsaieaUe la 
control the aUocation ol JederaL funds wiliiin theij district 
also Jiftsias dteir ability :c shape .n»f tinal polic>' to address 
local conccTJis. OnehnnnU.S. Atioriiev descnbeilmistra- 
Son with the niaiidale lu implenjem ntitional wliesfs wiUi 
pyleiilially disparate rariitl effects. suJi its llul prioritizing 
leriersl piosetiiUcJi afeaieeroffeociers: 

We weif working wWi style ami locals to try lo 
, . . prior offenses, so we roiilc give Ideftatil-; Jsl federal 

ti.’iie so ilul iiey would hr in custody iuugei 

Uesi ly. these guys could have We” pi;ir.eftJted attl-ie 
slate, level and wciiid have oeen hanilfa elXetlively 
Itiere, and we diui’t need otir -r.sourcis locked in tie 

DO; polity ! couli:! orrt do some of the lliiiip.'! that I 

diou^.k we tejlly should bo coins, such as enviraft. 
m-^tal rrinie, wh.le-.oilii' er.me, and fina-ida; crime, 
no. or. arid so .'oilh. 

AiiDtber 'omicr U.S. Atti^ey described ainbivalence 
ilmu: L-ic ueed Iv cvasec soie-fedciai taskforces f.mdcd 
will; federal doLars csmiarked for particular oaliutial law 
KtlforcftHcn txi.iilties-. “ffis lslaifi-fcda-al| bsV forces . . . 
aie the best and worst ihiog that could happai {'.o ycu|. 

There is so mui h money given 1 j these lasV forres 

Titey generate so roany cases, it's like a isdf.peipetuating 
iking. For(«Mte law eiiforteiaesll to get money, they have 
to brii.y uses Ui i.'^cia! prosenitQrs|. The mote cases you 

One Idiuio U.S- Attemey described a tieufive us* or 
federal Task rorcciuiids ddiinaisteredby Ih^.-itale to 
address local concerns and sllcviate aaisrions ljyeducatii.’.e 
loci-I cod state law eiiUixceineni about raQal disparities 


rntiihl.-tgLconi o-v-rronfoi-ceKietilof federal diiig !;<wi 
which was fueled, is turn, hy the practice of peniiuJtig 
any .veizedasEeisro supplement local law cnfoiernien, 
budgets: “It was our Ijelief frier Iner.l |bw, iftitofcejiicnl 
wcslbcu.=ec Dnniaki!igalolofverv snii.l dt'ig-rnrfc. 
atieslswith Uiehopf of [seizing some fnrieilediu-.-.els) and 
. . . iurjicling ic iniiiicy Lcca into dicu cot ers, i ■irlpit,.:!i.; 
[of assets is] a great tool, hut ircin be abuseJ, and *e we 
of'kcopitUDti ilia', it was very ii.iicb aroi” to ..b.is. . 

In response hi Ihisciinccni. the L S. Allei iev s Office 
appiuachi-d the stale giant ;.<in;uii»lr«;oi < -vho alle..Ju:i:i 
federd jtact funds to fcdejd siatviaw eidonrt: cut u.sk 

foKCS am] requested that the stale gra.nl ad;r-ia.»tr.t3ra 

req-aireallreapienrs. as j condition oHune np, ic aRcT-d 

trsiniiigs heUI by the U.S. Artoni*) » ol:ic« tv <d Jfc»> .cri 
cetns dieuf racial disparities .n lav; .anioTernen'; 

We, . .said te |thc gtatiiaH-ninistrators). . . . "ws tlj.nk 
C‘Hf foifeiRarc laws rpermining .stitc law criforceiiictit In 
ted-ain assca during .stahi-fedsrff Cask fo.-ce invi‘-irigo. 
tiojisjari being used in aircannei' dun lends in 
disproportiviiaU- iriipact* ard are no: bring used in a 

tnaii-:crcunsist«nt*id.i whal was intcti.dod, UTiat we 
want Iv dv is . . . take on the reaporiauility of doing 
It.'iining tot everybudy. 'uut ... we want ynii to rr^uiTO 
iliat anybody wlio *:ls nwniey has to h' 'ubjeet to 
the tnining." and Ihcydid — bo you couldn't get 
[gran^ moniiy without die trairiitig. 

Once (he tnilnir^coiidiUon was put iiitri effect, if 
.'equirel rniiaiUdgAu couteii’: 

'i/t focused on valuc-basf d rrainfeg. that is, leaching 
law e:i(c-rce.iieiit to rcwgn'iK' ■ ■ ■ h' yii’S’ie iirrixts 
ill a I'aciady based ma.-iner was iiiccnsiEte-twith ill . . . 
the things they laid been taugiir and, for rnns: of Qiciri, 
wttli why iicy got into law c‘iif<iri:!'nimt in die Drat 
pUcc. Ifulilwieunconstil.iticiial, uuctliicai. ai;rl a': 

O-.-etr ll. the effort had largely pcsiliveresulis: 

'tie recognized lhallKc'if ivcie some wVo wer.t-,'t 
going to cart one way VI aiv.itlier but for fonic who 
cared akout values. we were able to coiiiiiiuiiicate to 
thcmiliai 'opursiKf b* ctifctcemenl hi tl'ii: maiMier 
■ivas totally incocsisteni w.lii whai Jicy wanted to 
aaocopUsh in the ong term, anc f think it was iv.iic- 
wdial effeedve . . . kjeorle stiricd . . . calf.ng in. eve:. 
Iwiien gcaiil mcaify w;c. noi at ifsue] an- ..anl, “'?- e 
want »be rabjectloUiC irainitig, wp wunf trip .taming 
brou^r. t!> us.’ . . Vkc diC it for a pen.ir.ol Inrccyeafi. 
?jr Dial pciic.f, no iawenforr'rnfn: entity in t)iesa.le 
would get federal grani money without going th-nugn 
•Jiis uais:ng,ar:d ilwoikcd. . 

.Anoiier po-.enlial compheatiag factor affpr— ng ±r 

rt^jrrang hiring. Imioing, and s-jpervisio-. arises frora 
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iie lict 'iH* A frtr/il jud U.S. Adorarys km 

o-ibtic.i. ap-ioiii!ces, bvt the iinc proscciJors -hey super- 
vise ate iiicreasirgiy rarr^- amirieys. lire former U.i. 
Amrnevj -.'i ihe iimui i-tgeddosc avirsi^twifr. n 

jec i" - IbAO'; -jv I'.e <vniv way id establishing cAlcenoriris 
and pr'yeduriij wi Lli sUr-ng jo-a'ct. For exitnpie. imple- 
mcnt'ng a syetrni lor flnSF rcvrowcf charging dousioiis 
may kieip to c 'Cjle ennireeable mCenial standards and 
hi-'P m Hiinii'ste fhe -'inuenrc of ilicgiarnaK fatlonj such 
ai race in detisums altwt. ig diaighig and, uinmaTciy. 


T th ink -he .sitpervisct't ability to exercise genuine 
ludjment i.nd sapervisieo depend- --inon ... getting all 
liie faet.a, and i think t>.-t ran only be done through a 
face-tcp-faee mee'mg Pasitany. ill.- A'JS.Assiouldprw 
ent the case to t>.e supervisor for sign-off. 
Uiu'c'rluualel), . . . an .AUSA I had a far^lo-tace 
iirieeljAg) with mysupcf’.isoron joiperrrnt.itlmy 
iiasefe , , , ; diost ofit was paperwork : n!liC.outar.<l 
sent up, and tlwy signed it a.-.d it «tnc eadt. 

Rehtsdly. mother former U.S.Allotncyrfrcromcnded 
the use of internal ir.dietrrent rwirwronttnir^es: 

yyi-dlrt ihtii tiwornywit. su(»ivisi)is,l>LU withAL'SAs 

not even aHiJlited will. Jiesttl.uii AlolofiwUnc 

CAsra go fiat, but they went through a screening 
pcowsa, arid tbe Ali-^A «i>n]d eomcin and wassubieil 
TO cross evarnmoTi (111 sl>ou:the use, ami iiUevtiy use 
made it through that fir.st ijitiitmciil (review). Wr did 
fiat in every caas, Alot ofit wav like j groml juiy; it 
gets pretty routriE, but on a digger r.ise and most tom- 
plex CMOS , !: was a .serinu.e process, and 1 tKi'ik l);e 
office is still doiTijThsI today. 

Centraliued oversight of local USAOs remain? s w.lu- 
able mcchatiism lit uiuiiilCirirsj compliance wiUt naliciial 
direebvesthat address racial dispaiidcs in the lederai 
srimiral j'jw.cr sysiem Otte tbrnier U.b, Attorney suij- 
gested tlisloveasight of ihi racial efTcots ofproivnimriai 
dEcision tna'dng ho undetuker. wilhirt lAO) by liie Execs- 
tAT Office fci' O/iilcd State* Attorneys {'nOU.^A'), which 
's 'ptnor.sihh’ tor reviewing the cetfwiiiaiJtecfeadi 
k sAU "One Oung ir igiit actijl-vhc dooh’e .when the 
L. S. Atiorni«y.s otliccs c:c evi.ualed iby t3<= EuCSA). It 
v'uu nav” sUcsLcs tlia: give the appeam-'cr p* dispropw- 
ron.oliiv o: anv n-pc. it woulu je looked inio (to explain! 
v4 : ec «!•. Tnefe-?nJ ns tores whpr» it's very lasdficd 
an.r '.varraritod, and maybe dre/ed.-egoiiig tubs times 
when I IS noL b.U l eciuiringih?! It belor-ked al andaria- 
lyred hy the Ij .S, Arlorney durjria Ole evaliaitiou process 
v>oi-lc be c 5 ,oi>d step, and probably soir.tlhuig that isprjc- 
nraBydoab'e.' 

Finally, I.-IC- Jonnei- O.S. .Atrc.-ne’,'! emphasized. 
addrMsir,? racial dispahlk-s C itindUtht level requires 
louil icadeisbi a a:idcor.imt-nily support One former L'.S. 
Attcmcy hiphlighid 


tlie vca> impcitintrcJe die ’J.5 ATtomey a.i the fbi >- 
law eufijrcemanoftker hasiTi not only >clttng nolicv 
in their own offices but identif/ingand <x>rim...-iic2t- 
ing that policy to tlia ccminunity and the con-.ititoaitv 
oflaw eiiibitcment. It Is a tremendously prwc-irut tool 
Uuil is very fuiuUmenlal to setting the rtamework as- to 
wriHher there is going tube cbsparilvot r.ul .... 11 
youi administcaliuriis nulbotli akowiiig -voi. js U-.a 
Aitor.neyBtidericoutagujgyoua-s U'.S. Attorney to 
make iVo? kliiil nr stateineut and ptoyicc rhts kiriu of 
teodpTShip in your conuitunity. then soineu.uig is seii- 
□udy wrong wida dta: ddnuiusUitUi.'a. ui uiv c.ew. 

Several former U.S. .Aiairtieys expressed lliu va.ue ot sim- 
ply engaging in conscious scLAanalysis md being expected 
to arodacc cxpUnalivna of Ibeir tAiftims for p.-!r'icti!jr 
prosecutorial deasiens: 

Iiist tryeig tn make[[nT>Eeculot5| jusUr'y |ricu) dispari- 
npslwaikavc.wfltckindofcirtxilaricv/ayiiritrjoll.w , , 
Ifvomcbodvcomvs into rdyd ^rirr from ineon^dH . 

and dicy see a huge dlspprity, tiomr^XKly l.s g.eiig to csl.i 
user, the carper . . .1f« jiL«ta factoflifo ...Wesre 
going to or wry difA^sivn alx)i!i i', and arc going to look 
itilahttlt chwrr. Uncvtf nspponcdwiicn I was tl S. 
Altotney atid J know »e had [disparires) om rhe.'e. but I 
iisvef got thet . . . one call or aryrbingelxe frat [asked], 
•Tl'iial’s going on down dia.-e?" 

III. CONCLUSION 

•As the focus groopef former USAs recognized, feriew- 
prosecutors loild .he p.nwer *» evaluate and uunstcai.-. 
dieifown exercise of audiority, as well as an cbligattou to 
do so In Ihe inrere>,t<if )u.^tics. As advocates and policy 
makerr K«k racial Icaticcin an -iMvporfect criminal jiiKtire 
svstoii. feder.al prnsectiior? must rernatn alleitlive to die 
racial effeiUt of tlieir own piictlcjs ar.d di-scretionafv 
dedsiorw. m order hvh to reduce racially tlispuraic tieat- 
m«il and to inui: the r^dally dlspiiaic efwr? of 
race neutral law eDforceme.-il policies, Ihesa.viple g jde 
lines reproduced in *fi Appendix represent our srhrrrpt 
by former '..'.S. Attorneys to shape ti.e j.ecrclse o.' piuse 
tuiorial iciicretioit t^ -jici£asing traits, wer-'yanh 
»c<vninrat>ility ;n individual '.'SA Os as a means oi ci.iu 
galinjj fiicial dispaiises in die ledeia' rnfr.-nal jush.-e 
system. Perhaps over time, greater expei.ence w. Js iln- 
fair exercise of federal prosccutoful discretion wdl bol- 
ster public roinfidcncc in a Stiktal law .r-.lii'i i-Ateni 
system itiaris both effeclrveaudjus'- 

Notes 

■ Tt-s auslio- lhanlis RiW.-.a nat-mw, D-jck oueiaiia.!. 

•.'jrave^ ftnlrmun R.w s, Kvrian D. Lecinestoii. CU'tet s*e» 
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Mr. Scott. Thank you. 

Mr. Mauer? 

TESTIMONY OF MARC MAUER, EXECUTIVE DIRECTOR, 

THE SENTENCING PROJECT, WASHINGTON, DC 

Mr. Mauer. Thank you, Chairman Scott. 

We are here today to discuss racial disparities, I believe, for two 
reasons. One, because our justice system needs to be fair and per- 
ceived as fair. And, secondly, because I think we can’t have public 
safety unless we have racial justice, and we want to keep that in 
mind. 



56 


I want to just summarize what I think are four key areas to look 
at in assessing where racial disparities in the justice system come 
from. The first is a question of, to what extent does dispropor- 
tionate involvement in crime produce racial disparities in incarcer- 
ation? 

There has been a series of studies by leading criminologists — ^Al- 
fred Blumstein, Michael Tonry — over some number of years, look- 
ing at this question. Originally, the first study of the 1979 Prison 
Population concluded that 80 percent of the disparity in incarcer- 
ation of African-Americans could be explained by greater involve- 
ment in crime. The most recent study, looking at the 2004 prison 
population found that the figure had declined to 61 percent. 

So nearly 40 percent, they find, could not be explained by dif- 
ferential involvement in crime. They attribute much of the dif- 
ference, the unexplained variation, to policies related to the war on 
drugs and other social policies. 

The second area has to do with disparities in criminal justice 
processing. When we look at the area of law enforcement, it is cer- 
tainly the case that many agencies are taking the issue of racial 
profiling very seriously. We would never say that all law enforce- 
ment officers or agencies engage in racial profiling, and yet it still 
remains the case to a troubling extent. 

Just this week, 20 police officers in Dallas, Texas, were cited for 
having given tickets for “not speaking English” to Latino motorists 
in the city of Dallas. The other major disparity, as we have dis- 
cussed in criminal justice processing, is the impact of the war on 
drugs, and we see this coming about through two overlapping 
trends. First, the vast expansion of the drug war. We go from a 
point of having 40,000 people in prison or jail for a drug offense 
in 1980. Today, that figure is 500,000. And as that expansion has 
taken place, the vast majority of the resources going to prosecute 
the war on drugs have taken place in communities of color, to the 
point where two-thirds of the people incarcerated for drug offense 
are African-American or Latino, far out of proportion to the degree 
that those groups use or sell drugs. 

The third area that relates to disparity has to do with the over- 
lap between issues of race and class in the justice system. And I 
think the key issue here is the quality of defense counsel. 

There are many very fine public defenders and assigned counsel 
around the country doing a very high-quality job for their clients. 
Unfortunately, there are far too many jurisdictions in which the 
quality of defense counsel in indigent cases is far from adequate, 
far from giving their clients a reasonable defense. This has been 
well documented by the American Bar Association and many other 
organizations, and it doesn’t provide a fair system of justice. We 
also see differential outcomes in access to treatment programs and 
alternatives to incarceration that may be influenced by access to 
resources. 

A fourth area that contributes to the disparities we see has to 
do with the impact of what we view otherwise as race-neutral poli- 
cies, sentencing policies in particular. We have had much discus- 
sion about the effects of Federal crack cocaine policies. 

We also see differential outcomes in the so-called school zone 
drug law policies that penalize drug offenses near a school zone. 
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whether or not they take place during school hours or involve 
schoolchildren. Because they penalize laws in urban areas more 
harshly than suburban or rural areas, African-Americans and 
Latinos who commit a drug offense similar to one that may be com- 
mitted by a white in the suburban or rural area are punished more 
severely. A recent study in the State of New Jersey found that 96 
percent of the people sentenced under a school zone drug law were 
Black or Latino. 

In terms of what we can do to address some of these issues, four 
quick recommendations for consideration here. First, I think we 
should look at the example in some states that have begun to adopt 
racial impact statements for sentencing legislation. Just as we now 
routinely do fiscal impact statements for social policy, the states of 
Iowa and Connecticut last year adopted legislation that policy- 
makers should have available information about the racial impact 
of proposed sentencing laws. It would not require that they vote 
against the law if there was undue racial impact, but it is informa- 
tion to consider as they look at the proposed effect of the law. 

The second area, as Representative Cohen said is the Justice In- 
tegrity Act. And let me just note here: There is nothing about the 
act or the process described that would not permit and, indeed, 
would require and encourage a full consideration of involvement in 
criminal activity that might explain disparities. 

I think the thrust of the legislation is to look at unwarranted dis- 
parities that are not caused by involvement in criminal behavior. 
Those are the issues that we need to surface. 

The third area to reconsider are drug policies. We can have bet- 
ter outcomes in substance abuse, better outcomes in how we use in- 
carceration, and also reduce racial disparity if we shift the empha- 
sis on drug policy toward prevention and treatment and away from 
harsh punishment. 

And, finally, I think we just need to level the playing field. The 
problem is not that we don’t incarcerate enough white offenders in 
this country. The problem is we need equal access to justice, and 
we should have high-quality legal representation, we should have 
a broad array of sentencing options available to judges. If we can 
level the playing field, I think we would get better outcomes for all. 

Thank you. 

[The prepared statement of Mr. Mauer follows:] 
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TESTIMONY ON RACIAL DISPARITIES IN THE CRIMINAL JUSTICE SYSTEM 


T hank you for rhc opportunity ro present testimony on issues of race and 
the criminal justice system. I am Marc Mauer, Executive Director of The 
Sentenciug Project, a national nonprofit organization engaged in research 
and advocacy on criminal justice policy. I have directed programs on criminal 
justice reform for more than thirty years, and am the author of two books and many 
journal articles on issues of race, seiiteuciiig policy, and tire impact of incaiceration. 

I have also been engaged with a broad range of practitioners around the country in 
efforts to identify and provide remedies for unwarranted racial and ethnic disparities 
ill die criminal justice system. 

There arc many indicators of the profound impact of disproportionate rates of 
incarceration in communities of color. Perhaps the most stark aiiioug these ar e the 
data generated by rhc Department of Justice that project that if current trends 
continue, one of eveiy' three black males born today will go to prison in his lifetime, 
as will one of every six Latino males (rates of incarceration for women oveiall are 
lower than for men, but similar racial/cthnic disparities pertain). Regardless of what 
one view^s as the causes of this situation, it should be deeply disturbing to all 
Americans that these figures represent the future for a generation of children 
growing up today. 

Ill my testimony I will first present an oveiwiew of the factors that contribute to 
racial disparity- in the justice system, and then recommend changes in policy and 
practice that could reduce these disparities without compromising public safety. 
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TESTIMONY ON RACIAL DISPARITIES IN THE CRIMINAL JUSTICE SYSTEM 


CAUSES OF RACIAL DISPARITY 

In order to develop policies and practices to reduce unwarranted racial disparities in 
tlie criminal justice system, we need to assess the factors that have produced the 
current record levels of incarceration and racial/ethnic di-spariry. These arc clearly 
complicated issues, but I will focus on four key areas of analysis: 

• Disproportionate crime rates 

• Disparities in criminal justice processing 

• Overlap of race and class effects 

• Impact of “race neutral” policies 


Disproportionate Crime Rates 

A series of studies conducted over the past thirty years has examined the degree to 
which disproportionate rates of incarceration for African Americans are related to 
greater involvement in crime. Examining national data for 1979, criminologist 
Alfred Blumsccin concluded that 80% of racial disparity could be explained by 
greater involvement in crime, although a subsequent study reduced this figiue to 
76% for the 1991 prison population.^ But a similar' analysis of 2004 imprisonment 
data by sentencing scholar Michael Tonry now finds that only 61 % of the black 
incarceration rate is explained by disproportionate engagement in criminal 
behavior.^ I'hus, nearly 40% of the racial disparity in incarceration today cannot be 
explained by differential offending patterns. 

In addition, the national-level data may obscure variation among the states. A 1994 
state-based assessment of these issues found broad variation in the extent to which 
higher crime rates among African Americans explained disproportionate 


^ Alfred Blumstein, “Racial Disproporrionality of U.S. Prison Populations R-e^dsited,” 64 U. Colo. L. Rev. 
743,7.51 (1993). 

^ Michael Tonry and Matthew Melewski, “The Malign Effects of Drug and Crime Control Policies on Black 
Americans, ” Crime and Justice: A Resdew of Research, Vol. 37. U. of Chicago, 2008. 
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imprisonmcnr.^ ThiLS, while greater involvement in some crimes is related to higher 
rates of incarceration for African Americans, the weight of the evidence to date 
suggests that a significant proportion of the disparities we currently observe is not a 
function of disproportionate criminal behavior. 


Disparities in Criminal Justice Processing 

Despite changes in leadership and growing attention to issues of racial and ethnic 
disparity in recent years, these disparities in criminal justice decision-making still 
persist at evety level of the criminal justice s\^stem. This does not necessarily suggest 
that these outcomes represent conscious efforts to discriminate, but they nonetheless 
contribute to excessive rates of imprisonment for some groups. 

Disparities in processing have been seen most prominently in the area of law 
enforcement, with documentation of widespread racial profiling in recent years. 
National sun^eys conducted by die Department of Justice find that while black 
drivers may be stopped by police at similar rates to whites, they are three rimes as 
likely to be subject to a search after being stopped. 

Disparate practices of law cnforccmcnr related to the “war on drugs” have been well 
documented in many jurisdictions, and in combination with sentencing policies, 
represent the most significant contributor to disproportionate rates of incarceration. 
This effect has come about through rwo overlapping trends. First, the escalation of 
the drug war has produced a remarkable rise in the number of people in prisons and 
jails either awaiting trial or serving time for a drug offense, increasing from 40,000 
in 1980 ro 500,000 roday. Second, a general law enforcement emphasis on drug- 
related policing in communities of color has resulted in African Americans being 
prosecuted for drug offenses far out of proportion to the degree that they use or sell 
drugs. In 2005, African Americans represenred 14% of current drug users, yet 


^ Robert D. Crutchfield, George b. Bridges, and Susan R Pitchford, “Analytical and Aggregation Biases in 
Analyses of Iraprisonraent: Reconciling Discrepancies in Studies of Racial Disparit)',” 31 J. Res. Crime and 
Delinq, 166, 179 (1994). 
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con.sritutcd 33-9% of persons arrested for a drug offense, and 53% of persons 
sentenced to prison for a drug offense. 

Evidence of racial profiling by law enforcement docs not suggest by any means that 
all agencies or all officers engage in suck behaviors. In fact, in recent years many 
police agencies have inidated training and oversight measures designed to prevent 
and identify such practices. Nevertheless, such behaviors still persist to some degree 
and clearly thwart efforts to promote racial justice. 


Overlap between Race and Class Effects 

Disparities in the criminal justice system are in part a function of the 
interrelationship beew'^een race and class, and reflect the disadvantages faced by low- 
income defendants. We can see this most prominently in regard to the quality of 
defense counsel. While many public defenders and appointed counsel provide high 
qualic)’^ legal support, in far too many jurisdictions the defense bar is characterized by 
high cascload.s, poor training, and inadequate resources. In an assessment of this 
situation, the American Bar Association concluded that “too often the lawyers who 
provide defense services are inexperienced, fail to maintain adequate client contact, 
and ftirnish services that arc simply nor competent.” ‘ 

The limited availability of prEate resources disadvantages low-income people in 
other ways as well. For example, in considering whether a defendant will be released 
from jail prior to trial, owning a telephone is one factor used in making a 
recommendation, so tliat die court can stay in contact with the defendant. But for 
persons who do not own a phone, this seemingly innocuous requirement becomes 
an obstacle to pretrial release. 

Ar the scnrcncing stage low-income substance abusers are also disadvantaged in 
comparison to defendants with resources. Given the general shortage of treatment 


’ ABA Standing Committee on Legal Aid and Indigent Defendants, “ Gideon 's Broken Promise: America’s 
Cnnrimiing, Quest for Racial fustice,” 2004. 
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programs, a dcfcndanr who havS private insurance to cover the cOvSt of treatment is in 
a much better position to make an argument for a non-incarcerative sentence than 
one who is dependent on publicly-funded treatment programs. 


Impact of “Race Neutral” Policies 

Sentencing and related criminal justice policies that are ostensibly “race neutral” 
have in fact been seen over many years to have clear racial cffccr.s that could have 
been anticipated by legislators prior to enactment. Research on the development of 
punitive sentencing policies sheds light on the relationship between harsh sanctions 
and public perceptions of race. Criminologist fed Chiricos and colleagues found 
that among whites, support for harsh sentencing policies was correlated with the 
degree to which a particular crime was perceived to be a “black” crime. ^ 

The federal crack cocaine sentencing laws of the 1980s have received significant 
attention due to dieir highly disproportionate racial outcomes, but other policies 
have produced similar effects. For example, a number of states and the federal 
government have adopted “school zone” drug laws that penalize drug offenses that 
take place within a certain distance of a school more liarslily than other drug crimes. 
The racial effect of these laws is an outgrowth of housing patterns. Since urban 
areas arc more densely populated than suburban or rural areas, city residents arc 
much more likely to be within a short distance of a school than are residents of 
suburban or rural areas. And since African Americans arc more likely to live in 
urban neighborhoods chan are whites, blacks convicted of a drug offense arc subject 
to harsher penalties chan whites committing a similar offense in a less populated 
area. A state commission analysis of a school zone drug law in New Jersey, for 
example, documented that 96% of the persons ser\dng prison time for such offenses 
were African American or Latino.*^ 


’ Ted Chiricos, Kelly Welch, and Marc Gerrz, “Racial Typification of Crime and Support for Punitive 
Measures,” 42 Criminology 359, 374 (2004). 

The New Jersey Commission ro Re\iew Criminal Sentencing, Report on New Jerse}'’s Dmg Free Zone 
Crimes and Proposals for Reform, 23 (2005). 
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POLICIES AND PRACTICES TO REDUCE RACIAL 
AND ETHNIC DISPARITIES 

As I have indicated, racial and ethnic disparities in the criminal justice system result 
from a complex set of policies and practices, which may var\' among jurisdictions. If 
we are committed to reducing unwarranted disparities in the system, it will require 
coordinated efforts among criminal jirstice leaders, policymakers, and atmmunity 
groups. Following are recommendations for initiatives that can begin to address 
these issues. 


Adopt Racial Impact Statements to Project Unanticipated 
Consequences of Criminal Justice Policies 

Just as fiscal and environmental impact statements have become standard processes 
in many areas of public policy, so too can racial impact statements be used to assess 
the projected impact of new initiatives prior to their enactment, in 2008, the states 
of Iowa and Connecticut each enacted such legislation, which calls for policymakers 
to receive an analysis of the anticipated effect of proposed sentencing legislation on 
the racial/cthnic composition of the state’s prison population. If a disproportionate 
effect is projected this does not preclude the legislative body from enacting the law if 
it is believed to be necessary for public safety, but it does provide an opportunity for 
discuvssion of racial disparities in such a way that alternative policies can be 
considered when appropriate. A similar policy is also currently in use in Minnesota, 
where the Sentencing Guidelines Commission regularly produces such analyses. 
Policies designed to produce racial impact statements should be adopted by 
legislative action or through the internal operations of a sentencing commission in 
all state and federal jurisdictions. 


Assess the Racial Impact of Current Criminal Justice Decisionmaking 

Legislation first introduced in Congress in 2008, the Justice Integrity Act, is 
designed to establish a process whereby any unwarranted disparities in federal 
prosecution can be analyzed and responded to when appropriate. Under the 
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proposed bill, rhe Artorncy General would designate ten U.S. Attorney offices as 
sites in which to set up task forces comprised of representatives of the criminal 
justice s)'Steni and die community. The task forces would be charged witli 
reviewing and analyzing data on prosecutorial practices, and developing initiatives 
designed to promote the twin goals of public safety and reducing disparity. Such a 
process would clearly be applicable to state justice systems as well. 


Shift the Focus of Drug Policies and Practice 

State and federal policymakers should shift the focus of drug policy in ways that 
would be more effective in addressing substance abuse and would also reduce racial 
and ethnic disparities in incarceration. In broad terms, this should incorporate a 
shift in resources and focus to produce a more appropriate balance between law 
enforcement strategies and demand reduction approaches emphasizing prevention 
and treatment. Specific policy initiatives that would support these goals include; 
enhance public healtli models of community-based treatment that do not rely on the 
criminal justice system to provide services; identify models of drug offender 
diversion in the court system that effectively target prison-bound defendants; repeal 
inandatoiy sentencing laws at die federal and state level in order to permit judges to 
impose sentences based on rhe specifics of the offender and the offense; and, expand 
substance abuse treatment options in prisons and provide sentence reduction 
incentives for successful participation. 


Provide Equal Access to Justice 

Federal and state policy initiatives can aid in “leveling the playing field” by 
promoting equal access to justice. Such measures should inojrporate adequate 
support for indigent defense services and provide a broader range and availability of 
coniiiiunity-based sentencing options. 
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These and similar initiatives clearly involve an expansion of resources in the court 
system and community. 'JCT.ile these will impose additional short-term costs, they 
can be offset tlirough appropriate reductions in the number and duration of prison 
sentences, long-term benefits of treatment and job placement services, and positive 
outcomes achieved by enhancing family and community stability. 


CONCLUSION 

WTiile reasonable people may disagree about the causes of racial disparities in the 
criminal justice system, all Americans should be troubled by the extent to which 
incarceration has become a fixture in the life c)'clc of so many racial and ethnic 
minorities. The impact of such dramatic rates of imprisonment has profound 
consequences for children growing up in tliese neighborhoods, mounting fiscal 
burdens, and reductions in public support for viral services. These developments 
also contribute to eroding trust in the justice system in communities of color, an 
outcome which is clearly counterproductive to public safety goals, it is long past 
time for the nation to commit itself to a comprehensive assessment of the causes and 
remedies for addressing these issues. 
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Mr. Scott. Thank you. 

And I want to thank all of our witnesses. 

We will now take questions from the panel under the 5-minute 
rule. And I recognize myself to begin. 
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Mr. Reams, in your printed testimony, you made reference to the 
Webb study, the legislation creating a study of the criminal justice 
system, but didn’t indicate whether you necessarily supported it. It 
sounds like in your testimony that you would support to a study, 
as Senator Webb has suggested, so long as it is comprehensive and 
not just focused on one aspect or another of the criminal justice 
system. Is that right? 

Mr. Reams. Well, I don’t think there is a real simple answer to 
that in some ways. The bill, as I understand it, is in flux. It is a 
little hard to commit to it in advance. Certainly, the findings that 
have been circulated by Senator Webb suggest to be that the out- 
come is predetermined, and that is probably one of the problems 
with this act, as well. 

It assumes that the system is somehow being driven by race. I 
don’t think that is accurate, and so I am not prepared — I don’t 
think the District Attorneys Association are yet prepared to take 
a position on that particular piece of legislation. 

Mr. Scott. Okay. You indicated that, in New Hampshire, race 
makes no difference to police stops. 

Mr. Reams. That is correct. 

Mr. Scott. Are you aware of the Maryland study that was or- 
dered by a court that, on police stops and subsequent searches, it 
showed not only a disparity in stops, but a significant disparity in 
who got searched? 

Mr. Reams. I am aware of the Maryland studies. The most sig- 
nificant study I have seen is the one that was whether the death 
penalty is, you know, imposed on people of race more than whites. 
Down in Georgia, the court looked at that and did an extremely 
long opinion, the district court, about that and found that it wasn’t 
race-based. That is one of the best summaries I have seen of the 
issue. 

Mr. Scott. That the race of the victim was not a factor? 

Mr. Reams. No, it was not. In most cases, the race of — I should 
back up. The race of the victim and the race of the defendant are 
usually the same. Cross-racial crime is the exception to the rule. 

Mr. Scott. Mr. Mauer, have you seen studies that show that the 
race of the victim is a significant factor in who gets the death pen- 
alty and who doesn’t? 

Mr. Mauer. Well, I think there is a series of studies by David 
Baldus and others on the death penalty that shows that, in cases — 
the case that came before the Supreme Court, McCleskey from 
Georgia 20-odd years ago or so, showed that persons who killed a 
white person had a far greater chance of receiving the death pen- 
alty than persons who killed a Black person. 

And I am not an attorney, but my understanding of the Supreme 
Court ruling there was that Mr. McCleskey could not demonstrate 
direct racial bias on the part of anyone in the court process, which 
is a rather high threshold to 

Mr. Scott. And the discrimination would have to be shown in 
his particular case? 

Mr. Mauer. Exactly. 

Mr. Scott. The fact that there is general discrimination was not 
relevant? 
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Mr. Mauer. And the court did not dispute the findings of the re- 
search, broadly speaking. 

Mr. Scott. Mr. Krisberg, you indicated that you didn’t want to 
make the situation worse and referred to pending gang legislation. 
Can you make a brief comment on what kinds of provisions would 
be counterproductive and which would be helpful in the racial dis- 
parity? 

Mr. Krisberg. Sure. There are a couple of bills going forward 
which purport to enhance punishment for people who are gang in- 
volved one way or the other. If you look at the existing enforcement 
of current statutes, they are, to my knowledge, exclusively applied 
to minority defendants in the Federal system. So a further expan- 
sion of that definition would make the situation worse. 

Also, any Federal expansions that would push forward gang in- 
junctions beyond current local laws, I think, would create addi- 
tional problems. A gang injunction defines as illegal simply the 
state of being in an area if someone defines you as a gang member. 

By the way, I have just seen legislation — I guess the Congress 
passed a bill as an amendment to the defense appropriation act 
which bars some gang members from participation in the military. 

I think the key issue here is, there are no objective standards for 
this. Getting labeled a gang member, getting into a gang, intel- 
ligence computer system is not subject to due process or equal pro- 
tection of law. And once you are in it, there doesn’t appear to be 
any way to get out of it. 

So if I get labeled a gang member and then it turns out I can 
convince people that I am really not one, there is really no mecha- 
nism to have these records purged. 

So those examples, gang injunctions, the use of alleged gang 
membership as opposed to proven gang membership, and increased 
penalties have almost always impacted young people of color. 

I can tell you, for example, that in California, where we enacted 
via ballot measure very tough penalties in terms of gang members, 
the enforcement of those tough penalties in terms of prosecuting ju- 
veniles as adults and so on has been exclusively used on minority 
defendants. 

Mr. Scott. Thank you. And I have other questions that we will 
go to in a second round. 

Mr. Gohmert? 

Mr. Gohmert. Thank you. 

Mr. Krisberg, are you proposing for, with regard to gang mem- 
bership in the military, a “don’t ask/don’t teH”-type policy? Is that 
what you are suggesting? 

Mr. Krisberg. No, what I am suggesting is that we follow the 
dictates of the Constitution of the United States and require due 
process of law when people are denied access to 

Mr. Gohmert. But with regard to 

Mr. Krisberg [continuing]. Federal benefits. 

Mr. Gohmert. With regard to the studies that have been done 
and the figures that we already have, you know, there are some 
problems, as you have pointed out. The NCCD had a report that 
indicated that African-Americans make up 13 percent of the gen- 
eral U.S. population, yet they constitute 28 percent of all arrests. 
That causes me tremendous concern. That seems so dispropor- 
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donate to the representation within the general population, but 
then constitute 40 percent of inmates held in prison. 

But I haven’t heard anybody talking about studies that indicate, 
could there be a disproportionate number of African-Americans ar- 
rested possibly partly because there are a disproportionate number 
of African-Americans that have committed the crimes? I mean, is 
anybody open to that possibility? 

Mr. Krisberg. Absolutely. And, again, what I would really urge 
is to pay attention to what we have accomplished by amending the 
Federal Juvenile Justice Act. 

Mr. Gohmert. Well, and you addressed that in your statement. 

Mr. Krisberg. Research on that 

Mr. Gohmert. Right. 

Mr. Krisberg. I think the issue is 

Mr. Gohmert. And you mentioned that in your statement. My 
time is so limited, let me just get to what my concern is. 

When you see that a non-white person is four times more likely 
to be a victim of rape or sexual assault than a white person, that 
a non-white person is three times as likely to be the victim of a 
robbery as a white person, you would have to be saying that those 
non-white people are unfairly accusing non-white people when you 
get down to the crux of those statistics. 

And my first job — you look confused. Let me tell you, my first job 
out of law school was as a prosecutor. And in a small town in east 
Texas, which I love very dearly, I was shocked when working for 
a D.A. who didn’t care what race the victim was. If they were a 
victim, then we were going to prosecute the case. 

And I was shocked to find out in my home town people would 
ask, “Why are you prosecuting these cases?” When I would go out 
to get witnesses, “This is Black on Black. They just have more vio- 
lence. Why do you want to do that?” And the response I gave was, 
“Because they deserve to have the protection of the law like every- 
one else.” 

So my concern is, number one, when you have 28 percent of the 
rest being African-American and 40 percent of the inmates held in 
prisons are African-Americans, that indicates there may be a prob- 
lem there within the justice system that needs to be addressed, but 
the difference between 13 percent and 28 percent of the arrests 
tells me there is likely a fundamental problem underlying that. 

What is causing more minorities to be victims and point to mi- 
norities as being the perpetrators? Possibly because they are the 
perpetrators. Then a concern I have is, if we push through some 
agenda that says you cannot arrest a disproportionate number of 
minorities, then we are back to fighting the battle I did when I 
came out of law school, saying a victim has a right to be protected 
with the full power of the law, no matter what their race is. 

And we would be saying, well, yes, you are a minority, and you 
are accusing a minority of attacking you, and we are arresting too 
many minorities, so we are going to have to let your attacker go. 

Mr. Scott. Would the gentleman yield? 

Mr. Gohmert. That is a concern I have, if we don’t approach this 
the right way. 

I certainly would. 
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Mr. Scott. I think, in Mr. Mauer’s former testimony, he sug- 
gested that 60 percent of the disparity could, in fact, be attrib- 
utable to crime rates. And could we have him expand on that to 
see 

Mr. Gohmert. I would certainly invite that. 

Mr. Mauer. And let me just echo your concerns. Yes, this is not 
just a criminal justice problem we are talking about. This is a soci- 
etal problem. You know, I would strongly encourage the Congress 
and state policymakers to address why some people are more likely 
to engage in criminal behavior. That is a critically important issue. 

At the same time, it seems to me the criminal justice system 
should not exacerbate any existing disparities. If there are proc- 
essing issues that are based on involvement in crime, that is the 
job of practitioners in the system, but it is also the job of the prac- 
titioners and policymakers to make sure that people are treated 
fairly, regardless of the rate at which they come in the system. And 
I think that is what we are trying to address today. 

Mr. Gohmert. And I am pretty sure that we certainly agree on 
that. And I do appreciate the indulgence. 

Thank you. Chair. 

Mr. Scott. Mr. Chairman? 

Mr. Conyers. This is a fundamental discussion here. And I am 
impressed by the attempt of Judge Gohmert to be fair, in terms of 
analyzing questions of race. And how we get to when is it unfair 
or not is very fundamental. 

Now, I don’t think anybody — I have never heard of anybody not 
wanting to protect people who suffered from violence or crime. That 
is one consideration. 

The other. Judge Gohmert, is that one explanation about these 
staggering figures that astounded you as a young man coming into 
the criminal justice system and astounds you now is that racism 
is a question that figures into all of this. 

Now, I would be very much more relieved if you tell me that a 
certain explanation, a certain amount of the explanation for these 
figures that shocked you as a young lawyer is due to racism. 

Remember, when I started my soliloquy earlier today, I said that 
we are studying about a question that is historical in nature. I 
mean, this isn’t some new phenomenon. From the beginning of this 
country, those brought unwillingly to America from Africa had a 
different status. They were brought here in bondage. 

And this isn’t a movie or a novel. This is what happened. They 
were brought here as indentured servants, but worse. They were 
brought here as slaves. This goes back to 1619, before the country 
was even formed. 

So put that into your intellectual processes and remember that 
out of that came an attitude about people that didn’t come from 
Europe, that didn’t come from England, were in a different cat- 
egory. They had no rights. 

And it wasn’t just a view of some people. It was embedded into 
the law. Think about this with me. Many of the founders of our 
great country were slaveholders. When they wrote about the free- 
dom and the importance of liberty, they were talking about their 
fellow white Americans. They weren’t talking about the people that 
were held in chains and were producing some of the great things 
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in this country. The agricultural system couldn’t have existed. That 
is why the South had to go to the extent of breaking away from 
the union, because there was no way that their whole system could 
exist without somebody donating their labor and ultimately their 
life to sustain their economic circumstance. 

Then, to make it more complicated, the laws kicked in. What 
were the laws, Mauer? The law said, if you are a person of color, 
you have no rights. The courts kicked in. The courts said that you 
not only had no rights economically or socially, but you had no 
rights legally that anybody was bound to recognize or give cog- 
nizance to. 

So this was — we are talking about something deep. And there 
came a time in our great country when they said that, rather than 
even discuss this subject, we would be better off separating. Let’s 
form two countries. All you folks that don’t want to continue slav- 
ery on which this country was built, form another country. 

And up until World War II, that had cost more lives — that war 
took more lives and left more people, families, at one another. 
There were violent states of opinion. 

And then we went through this period of reconstruction after the 
war was won. And by the way, it was barely won. I mean, this 
wasn’t any — like we went out and just the won the war and settled 
it. It was barely won. It took Lincoln every bit of his resources for 
us to emerge victorious. 

And so then the first people of color ever elected to serve in gov- 
ernment came about during reconstruction, and they came out of 
the South, because that is where most people formally held in sub- 
jugation came from. And then you had the reconstruction. This is 
all legal now. Remember, no rights. Supreme Court, nobody has 
any responsibility to give any rights to anybody of color. 

And then after reconstruction, you had this great electoral con- 
test in 1877. What happened then? Hayes and Tilden, deadlocked. 
There were so many irregularities on both sides that nobody could 
figure out who really won the election. They met in a hotel here 
in Washington. I think it was at Ninth and Eighth Street. I wasn’t 
there, by the way. [Laughter.] 

But it was — the hotel has been removed for many generations. 
But they met in this hotel, and finally somebody said, if you will 
remove the troops from the South, we will give you the presidency. 
That is what one political party said to the other. That was as sim- 
ple as that. Get the troops out of the South. 

And finally, the one party conceded and said, okay, we will do 
it. What happened then? Well, that was the end of reconstruction. 
They drove physically — anybody in elected office of color as driven 
out of the Senate, the Congress, any powerful positions that they 
may have accrued at the state or Federal level. And that was the 
end of it. 

The Klan emerged and the organizations that perpetuated vio- 
lence. You have read about the fact that lynchings occurred with 
such frequency that they were family occasions. People would take 
their family to observe a lynching. It was an event. Little kids, they 
had pictures back then or paintings of people watching someone 
being lynched. 
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And they went through this terrible period in American history 
where there weren’t — now, all this is building up generation after 
generation. Understand why this is such a big problem now. It is 
much better understood and it has been corrected, but nowadays, 
what have we come through? 

I can remember — I mean, I wasn’t here then, and I can’t remem- 
ber it, but I know in history when the first African-American came 
back to the Congress. Who was the first African-American? Who? 
The priest, yes, Chicago, right. One person was — was it 1919 or 
something like that? One person came in. And then, a little later 
on, you got Mitchell from Chicago and Adam Powell from New 
York. And then, finally, you got a few more started coming in. 

But this is an important part of our history that we have got to 
understand in speaking to the problem here of, why is there such 
a discrepancy? It is because color was a factor, regrettably, and 
that is what we have been looking at and examining and not al- 
ways arriving at the same conclusion, but most people realize. 

And I do remember this, when Clarence Mitchell, as the head of 
the NAACP, used to have an anti-lynch law that he brought to 
make it a crime to lynch Black people. And I know who in the Sen- 
ate would pocket it every time. His name was Lyndon Johnson. He 
was the leader of the Senate, and he said, “No way.” Year after 
year after year, they came there and made that plea. 

And so when you say, “Why is there a disparity?” There has al- 
ways been a disparity. What we have been doing is examining the 
disparity, and it has been less. The disparity is less. 

We just signed a hate crimes bill last night at 4:30 one mile from 
here, on 1600 Pennsylvania Avenue, hate crimes. And so when we 
come here talking about why are more Blacks in prison, it is be- 
cause the system is set up that way. Mauer and Krisberg and 
McKenzie and other organizations have been — their organizations 
have spent — that is all they have been doing. 

A kid was just executed, what was it, 2 days ago in Texas, a per- 
son of color, no direct evidence. His life was taken. They went up 
to the Supreme Court of the United States, and Scalia said, no, we 
don’t care. The state has decided this. The state is not for it. And 
we are not giving him an appeal, and they executed him 2 hours 
after Scalia made that decision. 

So here we are today, still figuring this out. We have got a 
former attorney general from the State of California. Goodness 
knows what he has been through in his career, and a trial lawyer, 
as well. And what has Marc Mauer been doing all of his life? 
Charles Sullivan, CURE, he has been coming to these hearings as 
long as I can remember, almost. 

And I would like to, just in closing, have enough time to ask, 
with your indulgence, sir, that Marc Mauer have just a word about 
the historical relationship of the issue before this great Sub- 
committee. 

Mr. Mauer. Well, Congressman, I couldn’t do anything nearly as 
eloquent as you do, so let me just say, briefly, you know, it strikes 
me, as I say in the opening of my written testimony, we are at a 
point today where, according to research from the Justice Depart- 
ment, one of every three Black males born today can expect to go 
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to prison in his lifetime. One of every six Hispanic males can ex- 
pect to go to prison in his lifetime, if current trends continue. 

It seems to me, regardless of whatever differences we may have 
and how we view the causes of that problem, that is a disgraceful 
situation that we are in. Some people may hlame this on family 
functioning. Some people may think it is a racist criminal justice 
system. It seems to me we have an obligation to make sure that, 
in fact, does not become the future for children born today. 

Mr. Conyers. And all of it isn’t intentional. After a system gets 
used to doing things these ways — what do you think driving while 
Black was all about? There were places that — in Detroit — I am 
born and raised in Detroit. We had a city that incidentally I now 
represent, in the suburb, that if you were in that city driving 
through it, you would expect to be stopped by the police. It was 
Ford Motor Company that hired a lot of people that came from the 
South to Detroit to work. 

And it got so that the people going to work, Dan, knew the police 
officer that pulled them over, and they would greet each other. You 
are just checking, because you did not come into that city unless 
you were going to work and going back out. You could come to 
work. You would go back. 

But if you got stopped by the police so frequently that the police- 
men know you and you knew the officer that was apprehending 
you, that was just the way it was then. That is not in the South. 
That wasn’t Texas or Mississippi. That was a Detroit suburb of 
Michigan. 

And I would like Barry Krisberg to give me just one little 
thought that is going through his head now, as this discussion 
ends. 

Mr. Krisberg. Well, I would like to focus in on one statistic 

Mr. Conyers. Push your button. 

Mr. Krisberg [continuing]. In this report — oh, I am sorry. I want 
to focus on one statistic in this report, which is that 75 percent of 
all the persons under age 18 that we put in adult prison in this 
country are African-American males. That statistic breaks my 
heart, and I think it should break all our hearts. 

Mr. Conyers. What does that mean, when you say that, 75 per- 
cent of the youngsters? 

Mr. Krisberg. Yes, of persons under age 18 who are sent to 
adult prisons are African-American males. And when we think 
about the consequences of adult incarceration for children and ev- 
erything we know about that, that this would so overwhelmingly 
fall on one group in the population, it should give us great pause. 

And my mentor in the field a long time ago said, you know, that 
the fundamental principle was, if this was your kid, if this was 
your grandchild, what would you want? And I think when we look 
at these practices of very young children, you know, in Florida, 6- 
year-olds being arrested by the police and what have you, we can’t 
imagine that these behaviors would go on if those young children 
were white kids. 

Mr. Conyers. But what does that prison sentence do? You know, 
there is nothing more criminalizing in our society than being in 
prison. I mean, when you go to — you can go to prison, and when 
you come out, you have been criminalized. You want revenge. You 
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have been there with people that are bad. And that changes and 
starts a new life going down for you. 

Mr. Scott. If we are going to try to get in the other questioners 
before we have to go to vote, so the 

Mr. Conyers. Thank you very much, Mr. Chairman. 

Mr. Scott. Have you got a — did you ask a question? Have we got 
a quick answer to it? 

Mr. Conyers. No, I am okay. Thanks. 

Mr. Scott. Thank you. 

We will go to the gentleman from California, Mr. Lungren. 

Mr. Lungren. Thank you very much, Mr. Chairman. And I ap- 
preciate your reflections on both your personal experience and his- 
torical experience of the United States. 

I would just like to mention in the record, I believe the first Afri- 
can-American Member of Congress was a Republican from South 
Carolina, Joseph Rainey. I hope that we don’t forget that. 

And yesterday, we had the opportunity to honor Senator Brooke 
from Massachusetts, the first African-American senator since re- 
construction, who was a Republican and someone that I worked 
with on a national committee. 

I am — I don’t know — somewhat troubled by some of the testi- 
mony here today. When I was attorney general of California, we 
had the responsibility of handling all criminal appeals from the 
time the conviction came in, as long as it was a felony, and I can 
just tell you, if I had any evidence whatsoever of racial bias among 
any of my prosecutors, they would have been fired immediately, if 
not prosecuted. 

If we found that an office were operating in that way, we would 
have taken over the office, because I had the authority to do that. 
If we found that a case was infected by race, we felt duty bound 
to recognize that in our handling of the appeal. 

But one of the most emotional things that ever happened to me 
as attorney general was going to an inner-city school in Los Ange- 
les and talking about a school safety program, which we were try- 
ing to promote, and when it was all over, having a young girl, Afri- 
can-American student at the high school, saying to me, “Why is it 
that you folks don’t show up until after someone has been killed?” 

Because a young man in her high school had been killed. And 
she wasn’t looking at me as a white guy. She was looking at me 
as the attorney general of California and asking me why we 
weren’t doing more to give security to her school. 

Mr. Mauer, you say that we have gone from 80 percent to 60 per- 
cent now as a basis for why people are in prison by racial identi- 
fication because of how it coincides with victimization. I mean, one 
of the things that bothers me about part of the discussion here is, 
for instance, we just had a major takedown of a major gang in Los 
Angeles. I believe there were a thousand officers involved in it. It 
was taking down — it happens to be a Mexican street gang in Los 
Angeles that is terrorizing a community. 

Every one of the people arrested, I believe, is a Mexican-Amer- 
ican or Mexican national. And they are in the hundreds. And if you 
would then step back and look at it from a racial analysis, you are 
going to say, “My god, they are overwhelmingly going after Mexi- 
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can-American kids and young adults.” But they are going after 
gangs. 

I just sometimes think, as we look at this — and I appreciate all 
the testimony we have had here — we do not give enough attention 
to the victimization rates. You now have law enforcement, starting 
with Bratton in New York and then coming to Los Angeles, and 
now other police departments, now use a computerized analysis on 
a daily basis to see where the hotspots are. I suppose, if you are 
talking about street crime, more of the hotspots take place in the 
inner cities and other places. That is unfortunate, but I think that 
is a fact. 

Are we saying that, because of the disproportionate impact of the 
people involved in the crimes there and, therefore, the arrests, if 
they are done on an objective basis, that somehow that is racial in 
nature? And so I just wonder what the implication is of some of the 
studies that you are suggesting we do and the analysis that we do. 

Would it be wrong for a police department to use that analysis 
as they do now, to try and go to the hotspots where the violent 
crime is taking place, number one? And, number two, violent crime 
visits minority victims far more than it does white victims. That 
happens to be an unfortunate fact in life. 

If I am a police chief, if I am a prosecutor, is it inappropriate for 
me to have an emphasis on dealing with violent crime over other 
crimes because in my judgment it has a more serious impact on the 
community that I serve? Or I will hear from a young girl at a high 
school saying, “Why do you wait until someone is killed before you 
do it?” And my response would be, “Because I was focusing on 
white-collar crime instead of this.” 

I mean, I think there are judgments that are made that are not 
racial in intent, in motivation or anything else, except if you were 
saying you are responding to the legitimate concerns of a minority 
community. And that is one of the concerns I have. 

And, frankly, I will just say this. It is not a question; it is a 
statement. If we don’t have the guts in this Congress to stand up 
to major unions who stop us from trying to answer to the people 
in the inner city who are crying out for better schools, and we don’t 
give them options, like charter schools, and, frankly, we don’t have 
the guts to say we will give you a voucher, you mother or father 
in the inner city, you don’t have the income to be able to send your 
kid to a better school, we are going to give it to you, but if we don’t 
have the guts to do that, frankly, I don’t know how we can look 
those communities in the face and say, ‘Yes, we are really con- 
cerned about the long-term interest of your communities. We are 
concerned about those people going to prison in disproportionate 
numbers.” 

When we are not concerned about them failing school in dis- 
proportionate numbers, going to lousy schools in disproportionate 
numbers, going to schools with violence in disproportionate num- 
bers, how could I — I don’t know how I could have learned going to 
school if I had to fear going into that classroom that somebody was 
going to have a knife or have a gun or I am going to walk out. 

Or in the city of Richmond this last weekend, a young girl gets 
raped for 2V2 hours, a gang rape, and people sit there and do noth- 
ing. I know nothing of what the racial make-up of her attackers 
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are, but, doggone it, that kind of thing that we are allowing to go 
on in our schools kills anybody. I don’t care what race you are. And 
unless we get serious about that, we can do all the statistics we 
want, but we are not going to help that young child in the school. 

And I am sorry I get carried away on this 

Mr. Conyers. Mr. Chairman 

Mr. Lungren [continuing]. But I just hear these people talking 
to me personally about what they see. And I didn’t think I was 
doing the wrong thing by saying, yes, we are going to send cops in 
there. Yes, we are going to prosecute those guys. And, yes, I am 
going to make sure they are put away. 

Mr. Scott. I don’t mean to cut the gentleman off, but we are try- 
ing to get — as a courtesy to the gentleman from Tennessee, who 
also would like to ask questions before we have to adjourn, the gen- 
tleman from 

Mr. Conyers. I just wanted to congratulate Dan Lungren for 
that exposition and think that these may be some matters that this 
Subcommittee that we are all on could begin to inquire in a way, 
Dan. Would you concur? 

Mr. Scott. And I would also point out that there are proven cost- 
effective alternatives to the disproportionate incarceration that not 
only reduce crime, but do some of the things that the gentleman 
from California suggested. 

The gentleman from Tennessee? 

Mr. Cohen. Thank you, Mr. Chairman. 

Mr. Mauer, in his testimony, mentioned that African-Americans 
constitute 14 percent of current drug users, but they constitute 34 
percent of people arrested and 53 percent of people sentenced to 
prison for such drug offenses. There are other studies that are 
similar that I referred to in my testimony. 

Mr. Reams, you talked about victimization and Blacks being the 
victim of more crimes, African-Americans, et cetera. How about 
victimless crimes? Why is it that African-Americans and Hispanics 
are more likely to be arrested and incarcerated for victimless 
crimes? Why is that? 

Mr. Reams. Well, I could think it partially depends on what your 
definition of victim is. 

Mr. Cohen. Cannabis and crack and cocaine. 

Mr. Reams. Well, crack cocaine and the sale of drugs in the inner 
city wreaks havoc on those communities, so 

Mr. Cohen. It doesn’t wreak havoc on people elsewhere? Are we 
not protecting them from themselves so they — ^because they become 
dependent on these drugs? 

Mr. Reams. Well, I think what we are trying to accomplish — and 
I think more prosecution officers are trying to accomplish — is to 
protect the community. If that means arresting somebody who is 
selling crack cocaine 

Mr. Cohen. Let me ask you this. How about cannabis? Are we 
protecting the Black community from people that are buying 
donuts? 

Mr. Reams. Well, I think we are. You know, if you talk to — I was 
in Arizona recently. And the drug task force and ICE put on a pres- 
entation in Arizona, and it is the importance of marijuana that 
pays for all other smuggling in that area, including the smuggling 
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of human beings who are dragooned into bringing the drugs across. 
They think they are paying their way in the United States. 

Mr. Cohen. That is sale. That is not possession. We are talking 
about possession. 

Mr. Reams. Well, it is all related, you know, to the possession. 
You come into possession of it because you bought it from a dealer. 
The dealer is wreaking havoc on that community. 

Mr. Cohen. But whites possess it more than Blacks, but they 
don’t get arrested more. 

Mr. Reams. I am not sure about that statistic, but we — you 
know, it is not a system where we go out and 

Mr. Cohen. So, Mr. Reams, you are telling me that the reason 
we enforce these marijuana laws is because those are the way they 
make money to do other crimes? 

Mr. Reams. Well, that is part of it. And 

Mr. Cohen. So why don’t we decriminalize it? And then we will 
take the money away from them, and they can’t do these other 
crimes, and then we will protect everybody. 

Mr. Reams. Well, you know, that is a judgment you will have to 
make. I mean, my obligation is to enforce the law that you write 
to protect the community as best I can. If you decide to decrimi- 
nalize it, then that is a decision you make and we carry out. 

Mr. Cohen. But you make a decision on which crimes you 
prioritize in prosecuting, because you can’t prosecute everything. 

Mr. Reams. Well, that is true. 

Mr. Cohen. That is right. And let me 

Mr. Reams. We try to, obviously, prioritize the violent crimes in 
the community. 

Mr. Cohen. In your statement, you said that you were afraid 
that the Justice Act was predetermined what it was going to state. 
But in your statement, you say, “State and local prosecutors are 
blind in matters of race, color, gender, nationality, and sexual ori- 
entation. They prosecute offenders under the rule of law only.” 

That is a pretty black-and-white statement. How do you know 
that every prosecutor, including those maybe in Selma, Alabama, 
or Americus, Georgia, are blind to sexual orientation, race, color, 
and gender? 

Mr. Reams. Well, I can tell you that that is their obligation to 
do that. Are there people in that system, any system in this coun- 
try, that are racists? Probably, unfortunately, as Mr. Conyers 
pointed out 

Mr. Cohen. In your statement, you agreed that the crack cocaine 
sentencing laws are wrong and they should be changed, but you 
also say, “It is important to note that when the crack epidemic was 
at its peak, it was prominent Members of the Congressional Black 
Caucus, many of whom now are pushing for lighter punishments, 
who called for current sentencing guidelines.” 

What difference does it make who called for the changes in the 
laws? Isn’t the only concern we have today to make the law right? 

Mr. Reams. Well, yes, that is your concern, to make the law 
right. But I think, you know, it is not lost on people that it is not 
static. You keep changing it. And, as Mr. Gohmert pointed out 

Mr. Scott. You know, the 15 minutes is up. 
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Mr. Cohen. Okay. Better go in. So I thank you for the time, and 
I thank you for the opportunity to question the gentleman. 

Mr. Scott. I apologize to the gentleman and would ask people 
to return quickly right after the votes for markup. And I would like 
to thank our witnesses for the testimony today. Members may have 
additional questions we will forward to you and ask that it may be 
answered as promptly as possible so that the answers can be made 
part of the record. 

I would ask unanimous consent that the report from the sen- 
tencing commission on crack and power disparity be made part of 
the record. 

The hearing record will remain open for 1 week for the submis- 
sion of additional materials. 

And without objection, the Committee stands adjourned. 

[Whereupon, at 11:34 a.m., the Subcommittee was adjourned.] 
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EXECUTIVE SUMMARY 


A frican Amcnciins make up I.VK* of the general 
US population, yet they cominttitc 2K% of all 
arrests. 4(f>o of all inmates held in pri!^m> 
and jails, and 42% of the population <»n death row. 

In contrast. Whites make up 67% of the loral US 
}>opuiaiion and 70% of all arrests, yet only 40% ol 
all inmates held in state prisons or local ioiK and Sf>% 
of the population on death row. Hispanics and Native 
Americans are also alarmingly overrepresented in the 
criminal justice system.' This overreprcsentaiion of 
people of color in the nation’s criminal justice system, 
aho referred ro as disproportionate minority contact 
{DM(.’}. is a serious tvsue In our society. 

U.MC! has been the subject of concern in the iuvc> 
nilc justice system since when a federal mandate 
required stales to address the issue for systDii'involved 
youth. This mandate led to an increase m the infor- 
mation on racial dispariries in the tuvenile system and 
cfforis to reduce these nuin(>ers. However, no such 
efforts have been made in the adult system. 

This report documents OMf ' (it the aduir criminal 
tusrice sy'stem by tabulating the most reliable data 
available. Ir diH^ not seek to thoroughly dciicribc the 
cau.sL*s of DMC' nor does it perform an advanced sta- 
tistical analysis of how various facn>rs impact disparity. 
Ui.Hproportionate representation most likely stems 
from a combination of m.'tny different ciaumstanccs 
and decisions. It is difficult to ascertain dcfinuivc 
causes the nature of olfenses, differcniiat policing 
policies and practices, sentencing laws or racial Inas 
are just some of the possible contributors to dispari' 
ties in the sysicm. Ikimc studies have l)cgiiii to explore 
these issues and are cited, but fhe purpose of this 
report is to describe the nature and extent ol the 
problem. 

h.MC IS problematic not only because persons of 
color are incarcerated in greater numbers but because 
they face harsher penalties for given crimes and that 
the discrepancies accumulate through the stages of the 
s>‘stem. This reporr presents the data on in 
arrests, court priKessmg and senrencing, new admis- 
sions and ongoing populations in prison and jails, 
probation and parole, capital punishment, and rvcidi- 
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vism. At each of thciie stages persons of color, partic- 
ularly Alrican Americans arc more likely to receive 
less favorable results than their White counterparts 
The data reveal that, rwcrall, Hispanics are also over* 
represented, though to a lesser extent than African 
Americans, and rhat Asian Pacific Isbnders as a 
whole are generally nnderrepresemeJ. 

Orrectmg DMC in the adult system will require 
improvements in stare .ind federal data cotlectioii. In 
contrast to juvenile DMC data, much of which can be 
found from a single source andean ofren Ih; cmtn* 
pared across the stages of the |uvcnile system, data for 
the adult .s^-stem are only available through several 
independent federal and stare data colltxrion programs. 
Each dataset uses different sampling methods, in 
effect, obscuring how DMCl accumulates in the system 

All data in this report rcflcci nanonai figures; when 
pos.sibie. dara by state arc also presented. All data 
reported arc caicgoriacd by race and, when possible, 
by ethmciry. The latest available dau arc uiiually from 
2<K).l to 2(Kh>. .Most data are reported as a Rclanvc 
Rare Index, a ratio of the rates at which people of 
color and Whites arc represented in the system rcla* 
five to (heir representation in the general population. 

Fatling to separate ethnicity from race hides the 
true disparity among races, as Hispaniev — a growing 
proportion ol the .systcinS population— arc often com- 
bined with Whites, which has the effect of inflating 
White rates and deflating African American rates in 
comparison. Asian American system populaOuns 
while small in comparison to the other groups, also 
need to be disaggregated. Dis;iggregation of "Asian," 
for instance, allows researchers to assess subgroups 
such as Vietnamese, (Chinese. Indian. Japanese, etc., 
some of which may have disproponion even when ihc 
overall group does not. Despite the shortcomings of 
the data, this repon shows clearly that people of color 
are overrepresented Throughout the .sdiilt system and 
that the system often responds more h.*irshly to people 
of color than to Whites for similar offeiiscv. 

A summary of findings at each stage of the system 
follows. 
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Arrests 

• Overall, the rates at which African Amencans were 
arrested were 2.5 times higher than the arrest rates 
for Whites. 

• Rates were even higher for certain categories of offenses; 
the rales at which Afncan Americans were arrested for 
violent offenses and for drug offenses were each approKi- 
mately 3.5 times the rate that Whites were arrested for 
those categories of offenses. 

• African Americans were arrested at over 6 times the rate 
for Whites for murder, robbery, and gambling and were 
overrepresented in all specific offenses except alcohol- 
relaled crimes. 

• Native Americans were arrested at 1.5 bmes the rate for 
Whiles, with higher dispanty for certain violent and public 
order offenses. 

• Aslan Pacific Islanders were the only racial group to be 
underrepresented compared to Whites. 

• The FBI, the primary source of offense and anest data, 
does rxit disaggregate data by ethnicity. 

Court Processing 

• African Americans were more likely to be sentenced 
to pnson and less likely to be sentenced to probation 
than Whiles. 

• The averse prison sentence for violent crime was 
approximately one year longer for African Americans 
than for Whites. 

• African Americans were convicted for drug charges at 
substantially higher rales than those for Whites. 

New Admissions to Prison 

• African Americans were admitted to pnson at a rate 
almost 6 times higher than that for Whites. 

• Hispanics were admitted at 2 times the rate for Whites. 

• Native Americans were admitted at over 4 bmes the rate 
for Whites. 

• Native American females were admitted at over 6 times 
and African American females at 4 times the rate for 
While females. 

• Rates of new admissions due to probabon or parole 
revocabons were much higher for people of color than 
for Whites. 


Incarcerated in Prisons and Jails 

• Nationwide. African Americans were incarcerated in 
state pnson at 6 times the rate for Whites and in tocai 
jails at almost 5 times the rate for Whites. 

• Hispanics were irv^arcerated at over 1 .5 times the rate 
for Whites. 

• Nabve Amencans were incarcerated at over 2 times 
the rate tor Whites. 

• All individual states reported overrepresentation of 
African Americans amor^ prison and jail inmates. 

• The majonty of states also reported that Hispanics and 
Native Americans were disproporlionatety confined. 

Probation and Parole 

• Afncan Americans were on probation at almost 3 times 
and on parole at over 5 times the rate for Whites. 

• Hispanics and Native Americans were each on parole 
al 2 bmes the rale for Whites. 

Death Penalty 

• The rate at which African Americans were on death row 
was almost 5 times the rate for Whites. 

Recidivism 

• Afncan Americans were generally more likely to recidivate 
than Whites or Hispanics. 

• When ethnicity was reported, Hispanics were generaify 
less likely to recidivate than non-Hispanics. 

Juveniles 

• Afncan American rales of residential placement viiere 
over 4 times, Hispanic rates 2 times, and Native Americans 
3 bmes those for Whites. 

• Rates of youth admitted to adult prisons were 7 limes 
higher for African Americans and over 2 times as high 
tor Native Amencans as for White youth. 

• Disparity in the luvenile justice system is the worst at 
the deepest levels of the system. 
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INTRODUCTION 


D i^proportHtnatc minority contact (OMC*) 
refers to the diffcrcmiai representariun of 
racial and ethnic groups in the criminal )us- 
ticc system. The study of this issue has hroadened 
over the years fnmi an initial sole focus on confiiie- 
tneiii to assessing disparities at each stage of the sys- 
tem. Incarceration is still an important issue, hut m 
rhe criminal lusucc field and in this report, DMC 
refers to disprr/poriion at all stages of the system. This 
report explores rhe relative proportions of racial and 
cihnic groups at arrest, pretrial detention and court 
processing, prosecution, sentencing, incarccranon, 
capital punishmenr. probation, and parole. OMCI 
among youth in rhe luvcnilc iusticc system is also 
assessed, as well as differential rates of recidivism by 
race and ethnicity. 

Cjciieratly, the ^'criminal jicstice system" refers to 
adults in the adult .s)'sicm, hut in certain eases may 
include all ages. The “juvenile justice system" reters 
to the separate sy.sicm that addressee juvenile delin- 
quency. The following terms are often used when 
examining l).MC and arc key to tmdcTstanding its 
occurrtficct 

■ Ova/feprestntalion refers to a larger proportion of 
a particular group at a given stage within (lie system 
Ifian lliat group’s proportion m Ifie general population. 

• Disparity means Dial Hie probability of receiving 
a particulai outcome difteis tur dirferent groups. 
Disparity may in ium lead to ovenepresentation. 

Purpose and Structure of this Report 
The purpose of this report is not to analyze why 
disparities exist, but tn tabulate and describe the most 
reliable comparatisx data available. Oau reported 
here can provide a basis fm* additional analysis and 
discussion of possible solutions. Ortain studies fhai 
have applied advanced analysis ro similar data, and 
which consider other statistical factors that may 
account for disparities iii the raw data reported here, 
arc mentirmed at scwral points m this report as a way 
to further illuminate the issues, bach report section 
addresses a successive stage of (he system. Two addi- 
tional scvtioiis address recidivism and luveniics. 


Growing Concern about DMC 

Despite some efforts to explore and reduce 
m the juvenile justice system, there is little such effort 
in the adult system at either the st.itc nr federal level. 
Since the juvenile Iusticc and Delinquency 
Prevention Act has tied federal juvenile justice Funding 
to state efforts to explore and reduce DMC among its 
juvenile justwe system-involved youth (()||DP, 2iX)4). 
Thi.s increased ftK'us <in DMC! in the juvoiulc system 
has no similar federal komiterpiri concerning .idults. 

Where DMC Occurs 

DMC c'an arise at any .stage of the criminal justice 
system, from pre-arrcsi thmugh afre-st, pre-trial deci- 
sions (the dcvi.Hions to release the defendant mi bail and 
the amount of Imii required, to prosecute, .md to seek 
the death penalty), conviction, senteiicmg. incarcera- 
tion, prob.itnm, parole, reentry into the community, 
and return to custody. 

Racial and ethnic representation at each stage ol 
the system is impacted by decisions, circumstances, 
and 'Hitcomesai preceding stages. Dispannes tend to 
widen rather than narrow at successive stages of both 
the adult and juvenile systems; thar is, the degree of 
disparity at the point of arrest docs not remain static 
throuj^ successive stages of the system. Disproportion 
accumulates as one moves deeper into the .system. 

Possible Causes ano Existing Research 

A brief summary of existing research shows there 
are no simple explanations for DM(... Factors con- 
tributing to D.MC can include the nature and location 
of cnines, reaction <»f the victim and crime reporting, 
offender characteristics, law enforcement and court 
policies and practices, sentencing taws, commimity 
and societal factors, and socuKHTonomic and racial 
bias. It can lie, but is nor always a decision by an 
agent of l.iw enforcement or the court that leads to 
disproportion. Disparities in criminal processing could 
be the result of “race-based criminal laws, differential 
offending, differential policing, differential arrest, or a 
c</n>l>inanon of all four," |Schlcsinger,2(K)5. p, 177) 
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Mandated ^ctucncing. law cnlorccmeni tactics, 
allocation of systaii resources and politically inoii- 
viited tough on crime** pidicics and laws am lead 
to an inordinate focus on certain geographic areas, 
.s«xioec<»nomu classes, or racial or ethnic groups. As 
311 example, crack cocaine is chemically identical to 
ptiwJcr cocaine. Bcaiusc it i.s marketed in smaller and 
cheaper doses crack cocaine is more prevalent in 
poorer (and typically minority} communities. Powder 
crxaine is more oiteti sold and used by wealthier pop- 
ulations. A local jurisdiction may decide to focus bw 
enforcement surveillance and arrests on crack cocaine 
and related enme. perhaps with drug sweeps in certain 
ncighlrnrhoods. Regardless of legitimate conimnmry 
concerns with drug use and related crime, this cacric* 
can lead to arrest disparities, siikc those neighbor- 
hoods arc likely to have high propf>rtioiis of people of 
color. King (2(10S, p. 21 reports that “exTreme varni* 
rioii 111 cny-levei drug arrests suggests that policy and 
practice decisions, and not overall rates of drug use, 
arc respoiisihle for much <if |thc| disparity.** In the 
crack cocaine example, disparirics increase when, 
tmcc arrested, seiitenciiig laws require stricter penal- 
ties tor uffcnM.'s related to crack cocaine than for 
powder cocaine (Coyle, 204)2). Also, Beatty, Pcttcruti, 
and 2^edenberg (24K17| found several county-lcvel 
factors — *nit including rates of using or selling 
drugs — that predict disparity in prison rates, such as 
.spending on law enforcement and the judicial system, 
poverty rates, uneniploymenr rates, and racial compo- 
.sirirm. Sia’cnscn, Hope, and Sremcn (2(10.1) found that 
regional variation in tli.spanty was related to racial 
differences in offense severity and the concentration 
of African Americans in urban areas. 

Nondegai offender characteristics such as socioeco- 
nomic status and community tics also impact l>MC;. 
Hor instance, dispropimion amtmg iho«ic deraincd 
awaiting trial can unsc from nor only the decision to 
grant or deny pretrial release for a particular charge 
but also from other lcg;il factors such as protsaiion 
s'iolations or other pending charges, or from non- 
legal, siH.'iiK'contmuc Victors, such as (he ability to pay 
bail. In fact. Schlcsmger (20115, p. K3) reporoi 


‘*Hispantcs and Blacks have odds of making hail that 
are approximately half of those of Whicc.s with the 
same bail amounts and legal characteristics.** *rhelr 
relative lack of “economic resources and networks** 
contributes to Hispanics being twice ( as likely 
and African Americans K7% more likely to be subjcx’t 
to pretrial iiKarcerarion. Demuth and Stelfeiismeicr 
(2(H)6) found that regardless of race or ethnicity, 
female defendants receive less harsh sanctions than 
male defendants. 

Noting that sentencing guidelines, mandatory mini* 
mums, and three-strike laws have given prosecutors 
(vis-a-vis ludgcsl increased control over prernal pro- 
cessing decisions. For (2002) resnewed hX srudivs of 
criminal priKcssmg. He found thai the most method- 
ologically rigorous studies found evidence of racial 
bias in particular areas including the amount of hail 
and in decisions to seek the deaih penalty. He adds 
that there arc many other factors that contribute in 
these decisions, including socioeconomic status, 
appearance, and social ties of the defendant, charac- 
teristics of the courts and judges, and characreristtes 
of the victim. 

OvciTcprcscniation of people of color in the system 
most likdy stems from a combination of many differ- 
ent circumstances and decisions, including the interac- 
tion of race and ethnicity with other factors. "Racial 
disparity is most notable during the decision to deny 
bail and for defendants charged with violent erimes; 
ethnic disparity is most notable during the decision to 
grant a non-tmancial release .tnd for defendants 
charged with drug cnmc.s and when there is disparity 
in the treatment of Black and Hispanic defendants 
with simibr !%al characrerisrics, Hispatiics a)wa>'S 
receive the less beneficial solutioics." (Schlcsingcr, 
2(M)5,p. 186) 

Stelfcnsmeicr and Demuth (iiHKl) found that, along 
with severity of offense and prior record, age and edu- 
cation level influence iiicatceranon and sentence 
length outcomes. They found these factors impact .sen- 
tencing dcCMtons about equally tor Whites, African 
Americans, and Hispanics, but that race/crhniciry 
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disparities persist, with Hispanics receiving harsher 
sentences than African Aniericaits, and African 
Americans receiving harsher sentences than Whites. 
While further analysts showed at least mndc of the 
disparity was due to judicial discrctiiui in vcnieiicc 
reduenons the authors caution that avaiLiMc data 
were insufticieni to assess if these dccisirms were 
warranted or discriminator)’. 

7ax7S (20001 review of research on court decision 
making reports that studies of determinate sentencing, 
sentencing guidelines, and mandatory sentencing sys* 
reins often remove the direct effect of race and ethnic* 
iiy nil coiirl priKcssing decisions, as is one of their 
iniended impacts. However, indirect effects, that is, 
the interaction of race with other factors, remain very 
imporrani: “The cffcas of race become cfintm^vtrt on 
the interaction of race with other legally legitimate 
(c.g^ prior record, bail status, offense type) and ille* 
gitimate (c.g., gender, type of artorney, employment 
status) factors.** (p. 506) 

Emphasizing that “sentencing is the result of a long 
scne.s of decisions char impact on one another,” Zar/. 
(2(K)0, p. ^t)7) suggests some of the factors influencing 
court processing decisions, including where police chouse 
to focus their survallance and in which cases they 
decide to make a formal arrest, which cases prosccu* 
tors choose to pursue and under which charges, when 
judges allow prctrtal release and under what condi* 
tions, what agreements prosecutors and defense atlor* 
ncys re.ich regarding pleas, nnd, finally, the judge and 
jury*^ decisions on guilt or innocence and senrencitig. 

Impact 

Regardless of causes, disproportionate reprcsenia* 
ti«m for people of color in the criminal justice system 
IS .1 serious issue. M.iny studies show the negative 
consct|uences of system involvement and irnpnson- 
merit, including reduced job prospects and earnings 
poteniial, reduced likelihood of marrying, disenfran- 
chisement, po<»rer physical and mental health outcomes, 
broad negative impacts on families, children, and 
communities, (see |FA Institute, 201)7) 


Some dillcrcnccsdnd their impacts, arc somewhat 
subtle, such as the difference between being sentenced 
lu jail rather than prison. Mauer and King (2007) 
noted ihai Whiles make up a greater percentage of jail 
inmates while African Americans make up a greater 
percentage of prison inmates. **Since (ail stays arc rel- 
atively shon compared to pris<»n terms, the cnIUtcral 
consetiucnccs of incarceration — separation from family, 
reduced employment prospects — arc generally less 
severe than lor persons spending a year or more in 
state prison." (p. 1 

Pcttii and Western (2lK)4) found that .W% of non- 
Hispanic African Amencaii men who had not attended 
collegv had spent nine in prison l>y their mid-rhirrics. 
For nrni-Hispanie African Amerii'an men who had not 
graduated high school, (t0% had spent time in prison 
by their mid-thirties. "For |non-collcgcj black men m 
their mid-rhirnes at the end of the IVVlk. preson 
records were nearly twice as common as bachclor‘s 
degrees. ..and were more than twice as common as 
military service." (p. 164) 

Racial disparities tn the jnsiicc system "undermine 
faith among alt races and ethnic groups m the fairness 
and cfbcac)^ of ihc US criminal justice system. They 
are particularly intolerable because incarceration has 
such grave implications for the offenders' lives and 
th(»sc of their families and coinnmnitics." (Human 
Rights Watch. 20t>8. p. 59) 
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METHODOLOGY 


National and State Criminal Justice Data 

Thiv report includes nAtional rind, when appropri- 
ate and available, state data. The many factors that 
contribute to crime and the response to crime and to 
DMC make comparisons among states difficuit, but 
state data do show the wide variatimi in representa- 
tion and identify those states with particularly high 
and low disproportion. Individuals are catcgori/ed by 
the nu»t serious offense for which a person is arrested 
or sentenced. Unlcs.s noted, all ages are included in the 
data reported. 

Race and Ethnicity 

Data reporrmg includes race (White, African 
American, and when avaiUHe, Asian raciftc Islander, 
and American Indian) and, when available, ethnicity 
(Hispanic or iion-Hispanic). When information on 
ethnicity is available, the report groups Hjs|>nmcs as 
a distinct group, and the racial groups do nor include 
any Htspantes. There is variability in the method and 
reliability with which rcp<ming agencies distinguish 
ethnicity from race. This report contains the most 
reliable Hgurcs available and notes ma|or data issues 
where apprnpriare. including mi.s.sing daru when eth- 
nicity is nm reported or iruinlxTs arc too low to have 
meaning m the calculation.s of rates. 

Where ethnicity is not listed as a separate group, 
each racial category may include both HispanK's ami 
non-Hispanics. Native Americans include American 
Indians and Alaskan Natives (AIAN). They are 
referred to as Nanve Americans in text and AIAN in 
rabies. A-sians and Pacific Islanders are grouped as 
Asian Pacific islanders (AIM). 

Reutive Rate Indices 

.Most tables and disciissKui use the Kelaiive Kate 
Indc.s (RKI). "Hie RKI measures the rate of one group 
conip.nrcd to a baseline group, in this case Whiles, 
expressed as an KRl of t.O. Simply pui. an RRi is a 
ratio of laies for people of color ro rates ol Whites. 
The Relative Rate Index is the method used by the 
Office of Juvenile justice and Dtjiiujuency PrcvcniicHi 
(OIJDIM lor assessing the degree of over or underrep- 


resenianon experienced by system-involved youth of 
color m comparison to White youth. We have adopted 
this me(h<«d to highlight rhe over or underrepresenta- 
tion of adults of color m comfvirison to Whites. 

CitlcttLilittg unJ inlerpreling ReUtinr fLite Indices 
In this rw«>-stcp merhod, rates for each racial group 
are calculated as the mimher of individuals at a par- 
ticular point m the system per IIHMHMI of the same 
race in ihc general p«>piil.ition. Then, the rates for 
other groups are divided hy the rate for the White 
population. This produces a value that can easily he 
interpreted. Valucx over I indicate that group is over- 
rvprescntcd compared tn Whites. Values less th.in 1 
indicate that group is underrepresented, hir example, 
if a group has an KRl of 2.0 compared to the stun- 
dardi/ed RRJ of 1.0 for Whites, that group is repre^ 
sented at 2 times the rate for Whites. An RRI of 1..^ 
indicatc.s the rate for the group i.s ^(1% higher than 
the rate for Whites, An RRI of 0.^ would indicate the 
group is underrepresented at a rate 50% lower than 
the rate for Whites, 

Rates -and KRis in this report were calculared by 
the National Gmneii on Crime and Delinquency 
(NCCD) except for some of those related specifically 
tu the tuvcnilc lusticc s 7 stvm. 0|JDP calculates rates 
per HKVHHi yt>uth as part of their online ilensus of 
jtwcmles m Residential Vlacement I'latahuok. <)J|DP 
calculates both rates and RRls as part of their Kational 
Disprolxirthmatt SUnunty Contact Oatabook. Rates 
of incarceration in prison and fail reported hy the 
Bureau of tusocc Statistics (B|S) (Harrison &: ILcek. 
20()6) were used to calculate total control. 


Data Sources 

Tills report uses the most recent federal and state 
dara avaiiaHc. Tables are derived from published 
reports federal online data wmrccs or Irom raw data 
Irom the US Department of justice .trchived in the 
Naiional Archive of Criminal justice Data. 

Rates were calculated using population estimates 
tor adults Irom the Pupulabon Dimiun of the US 
Census Bureau, obtained through Annual kstiniates 
of the PofiMlaiHni hy Race and kthnicity (US Census. 
20081 and through h.asy Access to fiarnih 
l*t>fniiath»s (Pu/xaiwhcra. Finnegan. & K.ing. 2(X)7). 
N.niional estimates of arrcsi dau were derived from 
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the FBI** Oinnf in the United States 2006 (US I)cp( ol 
Jusucc^ 2(K)7i:). Analvsis of court proct^ssing Uarj« 
including convictions type of sentence, and mean 
length of scnieiwes itnpo<wd, was performed using the 
20IH National Judicial Reporting Prisitatn (US IX-pi 
of justice, 20()7c) and 2lHi4 State Court rrocc^ing 
Statistics (US Dept of JuMice, 20<)7d). Analysis ot new 
commitments to prison and iail, including type of 
offense and type nf admission, was completed usng 
the 2(K).1 National Corrections Reporting Program 
(US Dept of Justice, 2(K)7c) and the 2(K)A Annual 
Survey of fails (US Dept of Justice, 2(K)7a). Further 
infomtaiion and data were ohtained from the Bureau 
ol lijsticv Sintisrics publications, including the annual 
reports Prisoners (see Sabol, Qmiure, ik Harrison, 
2f)()7), Pnsiitf and Jaii inmates at Midyear {.see 
Harrison dc Beck, 2006) and Capital Punishment (see 
Snell. 2(KI7). Some more currenr or compicre (includ' 
ing race and cihiiicity) draft data were provided by 
the authors of these reports upon specific request by 
NCU). 

luvenile population figures were ohrnined from the 
National ('enter for Health Siatuitic?» through kasy 
Access to Jni/enile Populathns (FiizTanchera, 
Finnegan, &: Kang, 2007). Arrest data for juveniles 
were found using the FBI's Crime in the United States 
2006 (US IK*)!, 20o7e). For other juvcnile'-spccific 
information, dita were found through OfJDP's 
Census of Juveniles in Residential Piacement 
lUiabook (Siclcnuind. Sladky, & Kang, ZOOK) and 
(,>I|l)P’s National Disproportionate Minority C>)nt4Ct 
Databook (Pux/anchcra Ik Adams 2(K)K). The recidi* 
vism data presented here were compiled by NCt.D 
Ironi data made available by individual vrarcs. 

Data Shortcomings 

Although the reports and datal^ases the federal 
government make available have incTcased in numlicr 
and quality in recent decades, thc^re are still shortcom- 
ings especially in providing a complete and up-to- 
date picture of racial and ethnic rrpresentanon in the 
system. A thorough assessment of how DMC accumu- 
lates through the system requires, at the verv least, 
racial and ethnic data at each of the stages for national, 
state, and, as often a.s possible, county, or local 
lunsdictions. 


Reliable estimates ol DMC depend on the availabil- 
ity of relevant data at each .stage with comparaNc 
population parameters. This type of data is more 
readily available ftir youth in the juvenile system than 
tor adults. The fcdcTal government docs s<mie sampling 
at the county level for court processing statistics that 
can lie used to generalize to the national level, but this 
does nor facilitaie reliable comparisons across the full 
range of system stages, from pre-arrest through reentry. 

Further, federal studies should include a broader 
range of variables, including olfender characfcrisiics 
such as income, employment, education level, commu- 
nity factors, and relevant charactcnstics of victims, 
law cnforccniicnt, prosexurors, and the courts. **Soine 
studies find that Black and Hispiiiik offenders gener- 
ally receive more punitive scniciiccs than While 
offenders, but that the combination ot racc/ethniciiv 
and gender, age. and/or employinciu siarns results in 
even larger racial disparities." (King, KMIK) 

(Jianging laws, policic's, and practices of law 
enforcement and the courts are Ivst assessed in an 
ongoing and rimcly manner, yet there is significant 
lag between the date of data collcctiiui and the rdcaM^ 
of that data to the public. Data reports arr typically 
released by the Bureau of justice Statistics a year or 
more after data coUccrion and, as thorough as these 
reports arc, they do not include sufficient information 
abiHir race and ethnicity to facilitate discussion of 
DMC! or seconder) analysis. The latest admissions 
data Lturcntly available for download arc from 200). 
Analysis of this important topic tends therefore, to be 
of an historical nature. 

('founts, rates, and relative rate indices can fluctuate 
widely over time |e.g., year to year), espcci.illy with 
small ease counts. Very large RRIs should be inter- 
preted with this caution. Trend data or averages over 
time are not reported here, but caktilanons involving 
case ciHiiUs too low to produce reliable results are 
indicated as missing. Zau (2I)<)(}) and Free (2tH)2) 
describe further methodological issues in studies of 
race and ethnicity and the criminal justice system, 
including those related to definitions, data sources, 
government clita. and staristical analysis. 


Rxaf aiHt fOWMc Oisputties ml^e US Carmel lusiKe Si/ziem 


9 



93 


The Need foa Further Disaggregation 
OF Federal Data 

A key !^h<>rtcomiiiK of cxiiitinK Uata wurccii is the 
bek of data on ethnicity. The federal government^ 
•lourcc (jf data for arrests, the key early stage of the 
system, is the KHl’s Uniform Crime Keporung 
IVi^ram, which docs not collect data by ethnicity. 
Similarly, few data sources for court prtx'cssiiig and 
sentencing proside ethnic identification. Hispanics 
represent an important segment of swem-tiivolvcd 
adults then overall proportion m the system is rising 
while White and African American proportions arc 
fairly srafk (Sabot, Couture, Harrison, 20<T7). 
Though the majority of Hispanics identify as Whites 
rather than Alrican American or another race, many 
studies have suggested rhat failing to separate ethnicity 
from race — in particular, failing to separate Hispanics 
from iion*Hispaiiic Whires— ntot only limits under- 
standing of ethnic disproportion bui hides the true 
disparity iMriwcen Whircs and African Americans. 
Rates that Nend Hispanic origin aerrHs race inflate 
White rates and deflate African American rates, nuking 
the dispanty between the two seem extreme 
than when ethnicity is considered (l)emuih ic 
Sicffcnsmcicr, 

Additionally, existing categories could lie more dif- 
FerenriateJ. Oisaggregation of “Asian," for instance, 
allows researchers to more accurately assess groups 
such as Vietnamese, Chinese. Indian, Japanese, ere., 
some of which may have disproportion even when 
the overall group Ji.h.*s not (Arlfuku, Feacixk, & 
Cilesmann. 20(16; la: & Arifuku, 2005). Middle Pastern 
elhntciries also net'd to be distinguished in criminal 
justice data. 

Appropriate analysis of the impact of mimigraiion 
policies .ind enforcement practices, and of policies and 
practices related to terrorism, require turiher aggregn- 
fion of data by racial, ethnic, and culniral characteris- 
tics of not fuse those arrested and prosecuted in the 
criminal justice system Imr those siib|ccr to systettt 
c'ontaci at points prior «i arrests, including surveil- 
lance, stops, and sc'archcs. 


ARRESTS 


T he PU! collects regular arrest data frtxii most 
iurisdictions around the country and tabulates 
the totals according to the most senuus 
offense. Arrests are reported by race but not by 
ethnicity. 

Whites accounted f(K most of the 10.5 million 
arrests (of all ages! fcpurted in 2006. but. relative to 
their proportion of the general populations, people of 
color were overrcprc'sentcd among those arrested. 
Rates of arrest for African Americans were 2.5 times 
higher than those for Whites; Native Americ'ans rates 
were 1.5 times those for Whites. Only Asian Pacific 
Islanders were arrested at lower rates than those for 
Whtres. (Table I) 

The disparities between African Amcricins and 
Whites were widest (or violciii crimes and drug 
crimes. The widest disparities in the most serious 
CTimcs were found for murder and nonitcgiigeiif 
manslaughter, rolibery, drug crimes, and motor vehicle 
theft. Native American rates of arrest for aicnhol- 
iclatcd offenses were about 2 times those of Whites. 

"A maiority of the studies reviewed. . .found that 
blacks and filspanics were more likety than whiles to 
be sentenced to prison, even after taking crime seri- 
ousness and prior criminal recorif Into account ” 

(Spohn. 2000, p. 475) 

Arrest by Ethnicity 

Because Hispanic origin is not a variable in most 
federal data collection programs, including the PBI‘s 
Crime i» the United States series, ad hix: inquiries 
were made to individual srates regarding 20()6 arrest 
data. Out of 13 states contacted, 5 were found to col- 
lect and report arrest data that addressed ethnic ori- 
gin. It could not be determined dctinilively whether 
the other K states collected arre.st or iHhcr conn 
processing dam by ethnicity. 

Arizona, Pennsylvania, and Texas collected data 
lor race and ethnicity separately. In Arizona and 
Pennsylvania. Hispanics were slightly overrepresented 
among arrestees. Hispanics rcprc.seii(cd 4% of 


10 


KOna/ antf £tnmc DispanUes rnOte US Cmmal kabu ^tm 




94 




White 

African 

American 

AIAN 

API 

Total Arrests 

7^70.214 

2,924.724 

130.589 

112.093 

National RRI 

1.0 

2.5 

1.5 

0.3 

Violent Crime 

1.0 

3.4 

1.7 

0.3 

Murder and nonnegigeni manslaughter 

1.0 

6.8 

2.0 

0.4 

Forcible rape 

1.0 

3.1 

1.4 

0.3 

Robbery 

1.0 

8.3 

1.3 

0.4 

Aggravated assault 

1.0 

3.4 

1.6 

0.3 

Sex offenses (except forctt)le rape, pros- 
litutian) 

1.0 

^1 

1.1 

0.3 

Other assauKs 

1.0 

3.1 

1.7 

0.3 

Property Crime 

1.0 

2.6 

1.2 

0.3 

Burglary 

1.0 

2.6 

1.1 

0.2 

Larceny-theft 

1.0 

2.6 

1.4 

0.3 

Motor vehicle theft 

1.0 

3.5 

1.3 

0.4 

Arson 

1.0 

1.8 

1.1 

0.3 

Forgery and counlerfeiling 

1.0 

2.5 

0.6 

0.3 

Fraud 

1.0 

2.7 

0.7 

0.2 

Embezzlement 

1.0 

3.1 

0.7 

0.4 

Stolen property, buying, receiving, pos- 
sessing 

1.0 

3.3 

1.0 

0.3 

Vandalism 

1.0 

1.8 

1.5 

0.3 

Drug (includM ptQducUon, MnNAon. or um) 

1.0 

3.5 

0.8 

0.2 

Public Order 

1.0 

1.4 

1.7 

0.2 

Weapons; canying. possessing, ete. 

1.0 

4.4 

1.1 

0.3 

Prostitution artd commerdanzed vice 

1.0 

4.4 

1.4 

0.8 

Gambling 

1.0 

17.1 

0.4 

1.2 

Driving under the influence 

1.0 

0.7 

1.2 

0.2 

Liquor laws 

1.0 

0.8 

2.7 

0.2 

Drunkenness 

1.0 

1.0 

1.9 

0.1 

Disorderly conduct 

1.0 

34 

1.9 

0.2 

Vagrancy 

1.0 

4.6 

1.8 

0.2 


Source Crime m the United Steles, FBI. 2006. 
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Pcnnsylviinid’s general popuUiton tiiiil 7% of people 
arrevtcU (Pcniniylvania Uiiifom) Crime Reporting 
System, 2^K)7), Hispanio represented 29% of 
Arizona*^ general population and 32% of arrests 
lAri/xma Dept of Public Safer). 2f)ff7). In Texas. 
Hispatnes represenred 3A% of the genera! populatitin 
and 34% of arrcsi*. 

Two states — California and Oregon— disaggregao^d 
ethnicity from race. In California. Hispanics Inf any 
race) were slightly overrepresented among those 
arrested and non>Hispanic African Americans were 
highly overrepresemed. Hispanics represented 36*X< 
of California's general population and 40% of those 


arrested. Non-Hispanic African Americans represent- 
ed 6% of California’s population and 17% of tbose 
arrested. Non-Hispanic Whites represented 43% of 
(.alifornta’s population and 37% of arrests (Caililornia 
Dept of Justice. 2fX)X). 

In Dregon, African Americans were overreprosemed, 
while Nnh Whites and Hispanics had no disproportion 
in arrests. Non-Hispanic African Americans represented 
2% of Drcgtm’s general population and 7% of arrests. 
Hispanics (of any race) represented 1<f% of Oregon’s 
general popularioii and V% of arrests. Non-Hispaiik 
Whites represented Ul% of the general populniioo 
and K !% of arrests «3rcgon State Police. 2fK>7|. 


COURT PROCESSING- 

PRETRIAL DECISIONS. CONVICTIONS, AND SENTENCING 


T here are two main federal sources of thra 
on criminal court prucesiiing, both fiKUsing 
on felony defendants. 

Felony Convictions 

The National judicial Reporting rrogram (NJRP) 
collects felony conviction d.na from a 3i10-c(uinty 
sample that represents the nation as a whole.’ The 
NJRP database includes ethnicit). but due to data 
ineonsisrcnctcs only conviction information for Whites 
and African Americans fcach of which may include 
Hispanics) are reported here. 

N«:arly 1.1 million adults were cunvicird of a felony 
in state courts in 2(Ki4. About the s;ime percentage of 
Whiles (17%) and African Americans (187fl) were 
convicted of violent crimes. A somewhat higher per- 
centage of Whites (31%) than African Americans {2f>%) 
were convicted of property crimes, while a higher 
percentage of African Americans (41%) than Whites 
(30%i) were convicted of drug offenses. (Figure 1) 


SenUtice Type itnd Length. Among those convicred 
of a felony, African Americans were more often sen- 
tenced to prison and had longer sentence lengths than 
Whites.* Overall. Of Whites versus 71% of 
Afric .111 Americans were sentenced to incarceration. For 
thr>se convicted of violent offenses 807o of African 
Americans versus 75*/o of Whites were Kentcnced to 
incarceration; for dnig offenses. 70% of African 
Americans versus 63% of Whites were sentenced to 
incarceration. Coverall and for each offense type 
except weapons, African Americans were sentenced 
to probation, the more lenient disposition, less often 
than Whites. (Table 2) 


* 1 he pcncnu^c* rrpunnl hetv »tt Imni nurr.iit ot JuifKc 
cAlaiatMWk nl Villi' dMA (Uumc, ilHlT). 

* Triwinll). imtiHi wnmim Arc hn itvrr tmi: tnt, wImIt |«il «mcihx« 
dw litr • ynr or (cm 
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Figure Most Serious Offense for Felony Convictions, 2004 


WvieinouengHBoanci Macki Ainencen (irKhMMg Hapeisci 



SOMB* NflMruiJiidKMl AacotK^ PrOQTVr 300* 


Table 2; Type of Sentence after Felony Conviction in State Court, 2004 


Prison Jail Probation Other Total 


Most Serious Conviction Offense Percent of felons sentenced in each racial category 

While 


An offenses 

37% 

29% 

30% 

3% 

100% 

Violent offenses 

52% 

23% 

23% 

2% 

100% 

Property offenses 

37% 

29% 

31% 

3% 

100% 

Drug offenses 

33% 

30% 

34% 

4% 

100% 

Weapon offenses 

44% 

29% 

25% 

2% 

100% 

African Amencan 

Ail offenses 

42% 

29% 

26% 

2% 

100% 

Violenl offenses 

60% 

20% 

19% 

1% 

100% 

Property offenses 

38% 

30% 

30% 

2% 

100% 

Drug offenses 

40% 

30% 

26% 

3% 

100% 

Weapon offenses 

45% 

25% 

29% 

1% 

100% 


Note Rows may nel add to due to mrsamg Bcni 6 nc 0 >g data. For persons receiving a combination ol 
santoncea. the senlervce designabon came from Ihe mosi severe penally enposed - prison bemg the mesi 
severe followed by iail. then probation 

Source. National Judkaat ReporSng Program 2004 
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Table 3: Average Length of Felony Sentence Imposed in State Court by 
Offense. 2004 



Prison 

Jail 

Probation 

Total 

Most Serious Conviction Offense 

Average Sentence Length in Months 

White 





All offenses 

58 

7 

38 

37 

Violent ollensas 

95 

B 

44 

71 

Property offenses 

45 

7 

37 

29 

Drug offenses 

52 

6 

37 

31 

Weapon offenses 

47 

6 

36 

32 

African American 

All offenses 

63 

7 

36 

40 

Vfolenl offenses 

10& 

9 

43 

B4 

Property offenses 

47 

T 

36 

30 

Drug offenses 

SO 

6 

36 

31 

Weapon offenses 

47 

B 

28 

34 


Note Senlcnco tengih batod on maumum Mfitenca imposed Pmbabon si^viries probabon mdy 
Source Natamsl Judicial Rapoding Program 2004 


Whether irK*:irccrarcd or placed on prnbahon. 
Whites had ail averaiiu sentence length of 37 months 
compared to 40 months lor African Amcncans. The 
differences were most protioiuiced with r^ard to state 
pris«)n sentences for violent enmes, where African 
American sentences averaged over a year longer than 
Whites — lOK months versus *^5 months. (Tabic 3) 

Court Processing Rate Comparisons 
The State Court PriK-essing Statistics (SCTS) annual 
senes reports felony cases filed during ime month in 
large, predominantly urh;in counties. Unlilcc the N|K1* 
data rcpitricd aNwe, which survey only felony convic- 
tions and resulting sentences, SCTS data give a Inoader 
picture of movement through the system, from the 
decision to prosecute through sentencing. However, 
SCPS Hgures represent the 75 largest US counties, ntu 
the US as a whole. In May, 2004, these 75 counties 
accounted for IN% of the toral US popiilatum and 
over 50% of serious crime. The racial and ethnic 
prriportions in these counties were 52’^^ niiii-Hispanic 


White, 16% non-Hispanic African American, and 
23% Hispanic of any race (Kvckclhahn & ('uhen, 
2(H)7a and 2(K)7b). 

f-igurc 2 shows that the rate at which African 
Americans were represented among rhc*sc felony 
defendants was 4.5 times the rate for Whites.^ 
Hispanio were represented here at 1.9 limes the rale 
for Whites. African Amcric'ans were detained pre-trial 
at 5.2 times the rate for White defendants and were 
4.7 times as likely to have a public defun Jet Hispanics 
were detained at 2.6 times the rate for Whitc.s and 
were 2.1 times as likely to have a public defender. 

African Americans were convicted at 4..1 times 
and sentenced to incarceration in fail or prison at 4.4 
timcjii (he rate tor Whites. Hispanics were convicted of 
2.1 times and sentenced lo prison or fail at 2.4 times 
the rate for Whites. The more lenient sentence ol prir- 
bauon had slightly lower disp.iritv, wirh Afnc.m 
Americans receiving this scnrcticc at 3.7 times and 
Hispanics at U times the rate for Whites. 


* Rdm wrtr ,:.ak]ib»a hv SCCt) Utini: US liw iMiult |tn{iul4nim nl tkc w«»i(il«tl viHwirto (*» JOinNl hy 

rhr kiWM ifK <4 kitnli moniijl loUR tun«jKt»>n kn Ci»vh OAtcj muktplml by rbr cmMO <*n«bl <p>iii ihe J104 SC.fS 
iSt>ie Ci>un rppccwine 2004 1 - 
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NEW ADMISSIONS TO PRISON 


M casurcN of new ii<Jmi!>sjon!< Cu prfM>n, as 

oppcfscJ to measures of ottgtMug incarcerated 
rofHilatioiis« provide insight into current 
sentencing practices without regard to scnrence length 
and releases. Both types of data — new admissions and 
daily counts — arc important mdic'ators of 
Both, for instance, are impacted hy "tough on crime” 
sentencing laws and policic’s; such mechanisms rypi* 
cally iiuindatc incarceraliim, which can directly 
increase new admissions, and extended sentences, 
which will mcreasc standing counts tor certain types 
of offenses or offenders. Ongoing prison populations 
as estimated by one-day snapshots of incarcerated 
populations are described in the next section. New 
admissions data arc presented here. 

B|S' National Corrections Repornng Program 
fN(.’RP) pihcrs annual state and federal prison admis- 
sion and release data. State participation i.s voluntary; 
nor all states contribute data. This section describes 
new admissions in 2fH)3 for parncipaitng stares.* 

New Admissions Nationauy and 8y SrAie 
Although African Americans made up just over 
13% of the US popularioti m 2lK)3, they made up 
42% of the new ndmisstons to state* or federal 

prison. Nationally. African Americans were newly 
admitted to custody at a rate 5.7 times the rate for 
Whites. Hispames were admitted 1.9 rimes and Native 
Aincric-ans 4.3 times the rate for White's. Asian Pacific 


Islanders were admitted proportionally less often rh.iti 
Whites, with a relative rare index of lU. (Table 41 

Individual states consistently having the widc^si dis- 
parities acr«)ss race and ethnicity included Colorado, 
Illinois. Iowa, Minnesota, Nebraska, New Jersey, 

New York, Pennsylvania, and Wisconsm. Alriuin 
Americans were admitted to prison at higher races 
than Whites in every state reporting data, with j 
range ol relative rate indices of 2.2 in H.iwaii to 
lft.7 in Wisconsin. 

Hispanics had higher rate's of new admissions than 
Whites in lA states, with relanvc rate indices ranging 
from 1.1 in Texas, North Carolina, and Oklahoma to 
K.2 in Pennsylvania. Native Americans had higher rates 
ol new admissions than White's in 22 srates, wirh rela- 
tive rare indices ranging from 1.3 in Oklahoma to 12-3 
m Minnesot.i. Asian Pacific Islanders were underrep- 
resented 111 all reporting states cveept Hawaii. 

New Admissions by Gender 

The disparit)' in new admissions was more pro* 
nnunced for men than for women. (Figure 3) The 
national rate of new adniissiun.s for African Amcricuii 
men was 6.1 times that for While men. while the rate 
fix African American women was 3.9 rimes that for 
While women. This pattern wus not true for Native 
Americans, however. The national rate of new adniis* 
.dons fix Native American men was 4.2 times that for 
White men, while the rate for Native American 
women was f»,7 times that t(x White women. 



* A|S rrpum ScaiP OaM in » »rm wl rrpurti whKh 
l<*tw«ir Itmcni nS'rnuiKin o>iKcnMns epee «»d rrhiiK*) 
R|S al*u Nulcrt SlCRC Jadi •miIaSU lor JciwnltMil riir 
nitt An.-twii. NT-Ca) perhxmcd it* iwn iNi4ty»i» o( llic 
liirrtr tvidahk Jata. 21X11, tor whK'h H U4ic» •ubrnHKsj 
Limqilar iLar*. The 'Other* r*iMl .rercpiry I* »ur reponea. 
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Table 4 : RRI of New Admissions to Prison (State and 
Federal) in Certain States, 2003 



White 

African 

American 

Hispanic 

AIAN 

API 

Total Number 

Total RRI 

222,388 

1.0 

232.839 

5.7 

84.348 

1.9 

11.959 

4.3 

3.956 

0.3 

Al^»ina 

1.0 

3.1 

- 

0.0 

0.0 

Alaska 

1.0 

2.6 

0.7 

2.9 

0.6 

California 

t.o 

6.1 

1.4 

^l 

0.1 

Colorado 

1.0 

7.7 

2.6 

3.6 

0.5 

PlondB 

1.0 

5.0 

0.B 

0.3 

0.0 

Gooryia 

1.0 

3.8 

0.7 

0.3 

0.0 

Hawaii 

1.0 


- 

^0 

1.2 

Illinois 

1.0 

9.7 

1.5 

1.9 

0.1 

Iowa 

1.0 

9.7 

- 

4.7 

0.3 

Kenlucky 

1.0 

5.1 

0.9 

0.3 

0.1 

Louistana 

1.0 

4.1 


0.2 

0.0 

Maryland 

1.0 

6.8 


0.4 

0.0 

Michigan 

1.0 

S.5 

0.3 

t.9 

0.2 

Mlnnesola 

1.0 

12.5 

3.3 

12.3 

0.9 

MMUppI 

1.0 

2.7 

0.6 

0.5 

0.6 

Missouri 

1.0 

3.5 

0.7 

0.9 

0.1 

Nebraska 

10 

7.4 

2.6 

8.3 

0.5 

Nevada 

10 

4.1 

0.8 

1.4 

0.3 

New Hampshire 

1.0 

6.1 

4.9 

l.B 

0.4 

New Jersey 

1.0 

13.6 

3.5 

0.1 

0.1 

New York 

1.0 

10.5 

5.7 

4.6 

0.2 

North Carolina 

1.0 

4.9 

1.1 

2.7 

0.2 

North Dakota 

1.0 

6.8 

3.9 

4.4 

0,3 

Oklahoma 

1.0 

3.8 

1.1 

1.3 

0.4 

Oregon 

1.0 

4.2 

0.4 

1.4 

0.2 

Penruylvanta 

1.0 

10.7 

8.2 

Z1 

O.Z 

South Carofina 

1.0 

4.4 

0.5 

1.0 

0.1 

South Dakota 

1.0 

6.2 

0 1 

45 

0.0 

Tennessee 

1.0 

4.5 

0.8 

0.4 

0.0 

Texas 

1.0 

4.4 

1.1 

0.0 

0,0 

Utah 

1.0 

81 

1.4 

14 

0.9 

Virginia 

1.0 

6.1 

0.6 

0.1 

0.1 

Washington 

1.0 

5.6 

12 

3.1 

03 

West Virginia 

10 

6.1 

10 

3.4 

0.0 

Wisconsin 

1.0 

16.7 

3.7 


0.8 


Unknown 

Nolo PaHicipoiion by f issea lo voiunbify totolo are ior the 3S slates tnat submlited 
comptete date for 2003. 


Sourea: Natwnai Correctars ReporUng Program. 2003. 
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N£w Admissions foa Parole or Probation 
Revocations 

New admi»>ions (o state or fcOcral prtsons can 
itiL'Iuilc those newly connnittcii hy the ctniri or those 
rctumeil to ciisttiJy Jtic to a parole or prohatiim rev- 
tication. In 5X% ol new Jilmissions were new 
conn commitments, 2S% parole rcvocanons, and 11% 
probation revtKdtions. (The remainder was for other 
rcas4>ns or not reported.) 

The rates ol each type ol admission are suhstanual- 
ly higher for people of color compared to Whites 
especially for African Americans. African Americans 
were newly admitted at (>. I times the rate for Whites 
admitted for parole revrsationx at 7.0 times and 
admitted for prohaiion revocations at 4.3 times. 


Both Htspanics and Notivc Amcruans were reincar- 
cerated for parole revocation at almost 3 unies the 
rate for Whites. (Table 5) 

New Admissions by Offense Type 
Similar patterns were present when groupng new 
adinksions (of atiy kind) by offense type. Ccmipared tt* 
Whites, rates of new admission for African Americans 
were 6.4 times higher for violent offenses, 4.4 times 
higher for property offenuLs, and 9.4 rimes higher for 
drug offenses. Rates for Hispaiiics were 2.6 rimes 
higher than those for Whiles fix violent offenses and 
2.5 times higher for drug offenses. Rates for Naiivc 
Americans were 6 times those lor Whites for violent 
offenses and over II) rimes those for Whites for public 
order offenses. (Table 6) 
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INCARCERATION IN PRISONS (FEDERAL OR STATE) AND LOCAL JAILS 


S tanding counts (d inmates in pnson or jail arc 
collected as one-day snapshots uf (he total pop- 
ulation ot inma(c>s. Unlike the new admissions 
reported in the previous section, these daily incarcera- 
tion counts arc to some extent a function of sentence 
length and release policies. For instance, the oiiRoittK 
population has a somewhat higher proportion of 
more serious offenders, given that they are more likely 
to be serving longer sentences. 

Federal and State Prisons 
Inin.'ttcs “under snitc or fcder.il junsdiciion'* are 
those convicted in smre or federal court and held in a 
variety of facilities, usually state or federal prisons, 
hut somermtes local (jits, private insrituiions, residen- 
tial mental health lacilitics, and other hictltfics. These 
arc generally pcrM>nc convicted of felonies and sen- 
tenced to more than a year. The one-day sn.ipshots 
provided here are derived frmn the National Prisoners 
Sinnsiics program, which providc*s the basis of a scric*s 
of llfS annual reports/ 

There were over 1.5 million persons incarcerated in 
state and federal prison systems in 200^. As with new 
admissions to prisons only Asian T.'icific Ukinders 
Were under s^atc* r*r federal [unsdicnon ara lowct 
overall rate than that for Whites. Narionwadc in 
20(13. African Americans were held m the tcxlcral sys- 


tem at 4.5 times the rate for Whitc.s and N.ifive 
Americans at 2.A rimes rhe rate lor Wliites. The federal 
system docs not report ethnicity dara. (Table 7) 

African Amcncans were held under state jurisdic- 
tion at 6 times the rate for Whites. Hispanics at 1.7 
rimes, and Native Americans ar 2.f> times. The indi- 
vidual states that consisrently had the widest prison 
disparities across race and ethnicity — with Afric.in 
Americans in custody at least 10 times the rates for 
Whites — were Connecticut, Iowa, Minncs«>ta, New 
Jersey. New Mexico, New York, Pennsylvania, Utah, 
Vermont, and Wiwonsin. 

Kvery state reported overreprcseniarion of African 
Americans, ranging from 2.2 times the rate for Whites in 
H.iwati ro 14.9 times the rate for Whites in New Jersey. 
Half of the states repitrted overrepfesemotum of 
Hispanics. ranging from l.l time's the rate for Whircs 
III Indiana and 1..3 in Texas to 6.2 in Nevada and 
Connecticut. Seventeen stares had equal or underrep- 
resentatton of Hispanics c<unp.ired to Whites. Right 
states either did not report incarceration hgares by 
ethnicity or had too few Hispanics to calculate rates. 

Thiny-six states had overreprescutatioit of Native 
Amerwans in pnsons ranging from 1.2 times the rate 
for Whites m Missouri and Teiinc!wee to 14.5 times 
the rate for Wltiics in Ncvaiii. Asian Pacific Islanders 
were overrcpre-senied iii 5 states. 


Mauer and King (2007) describe some of the subtleties evident in racialethnic comparisons of DMC rates. They 
iximpaie Wliile and Alrican American incarceration rates within each stole to national averages and point out that 
the wide state by state variation In ttie magnitude of the relative risK Index can be due to several scenarios: rela 
tivety high rates (or African Americans and average rates tor Whites, average rates tor African Americans and 
relatively low rates for Whites; or relatively low rates tor African Americans and relatively high average rates lor 
Wtiltes. These conibinalions do not Impact the overall finding of overrepresentation of people of color, tnil they 
can impact the magnitude of the relative rate irtdex. 


Ileit MtThr «i-nul <4 «Atr aikI InIriAt |wh<hi fiKiliricv *• nt>(K>irU to (A<- Oah rvfHinAl brre, •iwimica 

«4C< jihI ItnJctU inrMjtcnim.* were im «v«rlASIr ^tr <11 r*,r% ttowrro, ihr a«tj (•rrtmrJ hm amrbir 
htchly wnh ihr Awh ntc. and it m ilut rMn Sy riLYMiuavtrr at* rrf) «unU4c llcuwte a wntain 

niimlirr <4 mmairv tinJrr rutr or rearr*l mav br WU in Wal ittlk, thm will be a diitvt r<^]lnlaAn■Y m 

rhr (bia rrportrj hrrr ami m the liilliiwmK 
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White 

African 

American 

Hispanic 

AlAN 

API 

Total Number 

636.055 

649,519 

197,712 

18.878 

12.986 

Pedoral RRI 

1.0 

4.5 


2.6 

0.5 

Stale 

1.0 

6.0 

1.7 

2.6 

0.3 

AteOWwi 

10 

36 


00 

00 

Ammm 

10 

41 

07 

31 

07 

Anmna 

10 

57 

16 

19 

01 

Arurau 

10 

46 

04 

02 

02 

Castonw 

10 

f3 

17 

26 

01 

CoienidD 

to 

6 t 

24 

42 

06 

Com^aiJ 

10 

117 

62 

21 

oa 

ttetewaro 

to 

61 

16 

01 

0.0 

FisHda 

to 

46 

09 

06 

oo 

Gervg'S 

10 

32 

06 

08 

01 

Hawn 

10 

22 

04 

21 

1.4 

tdano 

10 

S 1 

19 

32 

05 

'Sinow 

10 

99 

16 

26 

02 

•ndiarw 

to 

64 

1 1 

IS 

02 

'OWS 

10 

I3f 

22 

44 

14 

Kansas 

10 

69 

16 

26 

08 

KoMudiy 

40 

61 

08 

09 

01 

LouMna 

10 

4 6 

01 

01 

01 

MsiriH 

10 

61 


46 

07 

MarylanEl 

10 

66 


09 

01 

Meoaonussna 

10 

92 

or 

47 

04 

Micbigwi 

10 

64 

0i6 

24 

02 

Mnnasola 

1.0 

127 

32 

118 

1 1 

itesaitsioo 

10 

37 

07 

06 

09 

MaaiMn 

to 

92 

' 06 

12 

00 

Mpniana 

10 

f4 

17 

19 

07 

Natmate 

10 

as 

23 

76 

05 

Nnvsda 

10 

36 

62 

146 

0 t 

NswHvnpsnra 

10 

75 


25 

04 

New JSfMy 

10 

14 9 

37 

04 

02 


— " 

~ lia 

03 

01 

14 

NawYW* 

10 

10 9 

51 

St 

or 

Nerth OiroiirM 

10 

93 


9>4 

03 

Norm Dasoiii 

10 

66 

36 

91 

04 

On« 

10 

66 

16 

09 

01 

Osianoms 

10 

47 

10 

1 4 

02 

Omgon 

10 

64 

to 

“To 

~ 0 9 

PannayTvwM 

10 

Ml 

60 

2B 

04 

RncidsiMnd 

1 0 

<0 

29 

16 

07 

South caitana 

10 

49 

06 

13 

0.1 

SaulhDaliDte 

10 

61 


36 

- 

Temtssee 

10 

44 

06 

12 

02 

Tens 

10 

9 t 

13 



Utah 

10 

112 

20 

44 

13 

Vemieni 

10 

146 


26 

05 

Vlrgma 

10 

6 1 

06 

03 

02 

lAlMiwiqlun 

10 

73 

14 

33 

09 

WastWoiM 

10 

46 

04 

36 

00 

woeof 1 

to 

199 


99 

0.7 

WyanswQ 

10 

6t 

£1 

26 

07 




Table 7: RRI of Incarceration under State 
and Federal Jurisdiction. 2005 


NelM; PmImm rac« eategeoM induto Hapwvet m ih* ladAnl 
sy«tanr> do** net dtsaggrasatB by Mhnoiy 
‘ No Hispanic or API braennn r»portMi 
Alaska, Coimacllcut. Datawaia. Hawaii. Rhoda bland, and 
Vamwnt Aava oompmad prtaon and jail sysianis. FV^la ter dtosa 
states teduda lai Inmatea. OisMcl at Coliimbte a ududad os H 
oidy opondas a lid lyitain 


Seupoa: Hanteon S Back. 2006 (dnad tebtaai 
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Jails 

Local jails generally hold rhose sentenced to a year 
or less, bur can include a variety of inntaies such as 
those awaiting trial, sentencing, or transfer tn prison. 
The Annual Survey of fails provides a one-day snap- 
shot uf lai) populations nationwide. 

Over half of the esfimateJ 766,010 tail inmates at 
midyear 2<Ki6 had not been coiivkied of j enme, but 
were awaiting disposition. National rates of mcarccra- 
non m jails in 2006 were similar to the ratis tn state 
and federal prisons. African Americans were held in 
tails at 4.7 rimes the rate for Whiles, Hispanks at 1.6 
rimes, and Native Americans at 2.0 nmes. (Table K) 

individual states that consistently had the widest 
disparities for African Amcricanv^at over 7 dmes the 
rates (or Whites — were Iowa, Nebraska, New 
Hampshire, New Icrsty, New York, North Oakina, 
South Dakota, Wisconsin, and (he District of 
Oolumbta. The states with the least uverrepresenta- 
tioii of Alrican Americans — still ^ or more times the 
rates of Whites — were Arkansas, Honda, and Idaho. 

All .states but Hurida, LouLsiana, and Oregon 
reported overrepresentation of Hispanics in jail com- 
pared to Whites; .Montana, Iowa, and the Distnet of 
Columbia reported the highi^st races fur HLspanics 
compared to those for Whites (RRIs over 6.0K 
Twenty states reported greater rates of jail custody for 
Native Americans, with the highest disparity (RRIs 
over 6.0) in Iowa, .Minnesota, Nebraska, North 
Dakota, and South Dakota. Dniy North Dakota 
reported disparity for Asian PaciRc Islanders, 


PROBATION AND PAROLE 


JS’ Annual Probatiem Survey and Annual 
Parole Survey give standing populations as well 
as entries and exits from probation and parole 
supervision nationwide. Fhiia reported here arc based 
on nnc-day snapshots at the end of 2IX)6. 

Probation 

Llomparcd to incarceration, probation is the more 
lenient outcome after convictimi. Individuals may (ic 
sentenced to probation only, or to a term of incarcera- 
tion followed by probation. People of color arc over- 
represented among those on pruharion, though the 
differences between probation rates for Whites and 
fur people of color arc somewhar smaller rhan those 
at other points m the system. Nationwide in 2006, 
probation rate.s for African Americans were 2.9 times 
and Native Americans 1.4 times those for Whites. Tht 
probation rates for Whites and Hispames were almost 
equal, and Asian Pacific Islanders were again under- 
represented in this area. 

Slates with the highest uverrepresentauon of 
African Amencans on proliation — each with rates 
appniximately ^ or more times higher rhan those tor 
Whites— were Iowa, New Jersey, North Dakota, 
Rhffdc Island, Ut.ih, Vermont, Wisconsin, and the 
District of Oilumbia. Hispanic.s had higher probation 
rates than Whites m IS states and were particularly 
overrepresented in Kentucky (over 5 times the rate foi 
Whites) and New Hampshire (almost 14 times the 
rate for Whites). Native Americans had higher proha- 
tir>n rates than Whites in 24 states, particularly in 
Wisconsin (.ilmost S times the rate for Whites) and in 
Illinois (almost K tunes the rate lor Whites). Asian 
Pacific Islanders were underrepresented in all states 
reporting data except Teiuicssec. (Table 9) 
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Whlta 

African 

American 

Hispanic 

AlAN 

Tolal NumiMr 

National RRI 

1.523,625 

1.0 

809.512 

2.9 

361.840 

1.1 

23.858 

1.4 

Alabama 

10 

26 

06 

04 

Alaaka 


- 


- 

Arizona 

10 

32 

10 

1.4 

Arkansas 


23 

09 

0.5 

CaHIcimia 

. 

- 


- 

Coloraoo 

10 

25 

08 

14 

Connacocbt 

1.0 

40 

29 

12 

OebMurc 

10 

28 

13 

0.2 

Datnd nfColumlM 

10 

9B 

36 

0.7 

Fionoa 

1.0 

20 

06 

05 

GaorgM 

to 

24 

05 

t t 

(tawail 





loaho 

10 

34 

16 

19 

Wnois 

to 

30 

12 

79 

Indiaru 


- 

- 

- 

kMra 

10 

S3 

16 

40 

Kanflas 

. 

. 

- 

. 

Kcmtudcy 

10 

28 

5.7 

03 

kouatafta 

}jQ 

21 

00 

0.1 

Maine 

1.0 

34 


2.3 

MarylMa) 

10 

20 

- 

05 

Massachusetts 


. 

- 

- 

Michigan 

to 

18 

15 

1-2 

Minnesota 

10 

38 

- 

40 

Mrssisain>> 

10 

22 

08 

05 

MHsoun 

10 

27 

OO 

0.0 

Montana 

10 

37 

13 

22 

Nebraska 

10 

33 

22 

34 

Nevaoa 


. 

> 

• 

New Hamiishire 

10 

45 

138 

32 

Now Jenay 

10 

62 

10 

DO 

NewMmQO 


- 


- 

NewVbric 

1.0 

27 

15 

1.1 

North Carolaia 

10 

32 

14 

22 

North Dakota 

10 

58 

27 

3.2 

Ohio 

10 

30 

13 

0.2 

Oklahoma 

to 

20 

1 1 

1.2 

Oregon 

1.0 

30 

1 1 

12 

Ponnayhranla 

10 

43 

21 

06 

Rhooe istano 

10 

54 

24 

1.5 

South Carokna 

10 

26 

07 

05 

South Dakota 


- 


- 

TarYiessee 

10 

29 

1 7 

OS 

Texas 

to 

1 5 

1 1 

- 

Utah 

10 

SO 

09 

27 

Vermont 

10 

49 

- 

IS 

Virginia 

1.0 

3S 

00 

0.3 

Washington 

10 

4.3 

10 

1.9 

WBsiVItginit 


- 

- 


Wtuonsin 

10 

49 

17 

4.6 

Wyomng 

1 0 

3.6 

14 

21 

Unknown 
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Parole 

M<ist priMNiers will eveiituallv be rclcoseil lo parole 
(conUiiiotidl xtipcrviscd release while hnishiiiR rheir 
sciircnccK usually according to nuiidatory parr>tc 
guidelines or by the discretion of a parole board. 
Nauunwide in 2006, African Anicncans were on 
parole at 5.2 times the rare for Whites. Hispanics and 
Native Americans were on parole at about 2 uincs the 
rate for Whites. 

In 2V states, African American parole rates were 
over .5 times those for Whites, and in C.onnccticur, 
New ferscy, New' York, Wisconsin, and the Distnci 
of Columbia, African American parole rates were over 
10 times those for Whites. (.)nly Maine reported no 
parole Jispanries. 

Kispanics had higher parole rates than those for 
Whites in 2.5 states including over 5 times the rates 
for Whites in Connecticut, New Hampshire, New 
York, and the District of Columbia. Native Americans 
had higher parole rates than those for Whites in the 
District of Columbia and 26 states; over 5 times rhe 
rates for Whites in Iowa, Minnesota, Nebraska. 

New York, and Wisconsin. Asian Pactfic Islanders 
were uiiderrcprescntcd in the District of Qdutubia 
and all states reporting data except .Montana and 
Utah. (Table 10) 


DEATH PENALTY 


{though they made up fust 13% of the US 
population, African Americans were 42 % 
ol inmates on death row nationwide in 2006, 
which translates to a rate of 4.7 times the rate lor 
Whites. For states writh at least 20 inmates on death 
row, those with particularly high disproportionaliry 
lor Alrtcan Americans include Arkan«is. Umisiana, 
.Mississippi, North Carolina, Ohio, Pctirisvivania, 
South Otrohna. and Virginia. (Table 1 1 ) 

Federal data do not consistently identify the ethnic 
origin of inmates under sentence of death. Ot the 
3428 death row inmaic's of various races reported for 
2006, 35H were rcp<irted to be of Hispanic origin, 
including 140 in Califomta, 107 in Texas 31 in Florida. 
21 in Pennsylvania, and several state's with fewer than 
10. Two of the 42 tnnuies on death row in the feder.il 
system were reported to be of Hispanic origin. 


Free (2002. p. 226) reports tlial decisions to seek 
the dealti penalty sliow some of the most slatlsllcal- 
ly strong racial disparity, especially when the victim 
is White and the defendant is African American. 
'Studies of prosecutorial discfetion in capitai charg- 
ing provide oonsisteiit evidence of unwarranted racial | 
disparity.* This racial disparity regarding capital 
cases was manifested in two ways: tlic death penal 
ty was more likely to be sought in murder cases 
when the victim wa.s White and was still more likely 
when the victim was While and the delendant was 
African American 
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TOTAL CONTROL 


RECIDIVISM 


A !«eiise of racial and ethnic pn^ptmiuns across 
the correcnoiis .system for each state and the 
US overall can be gleaned by comparing com- 
billed rates ol incarceration in prison or jail, rates of 
parole, and rates of probation. These overaD rates of 
persons under corrections supervision, or *’total con* 
rrol,** vary by state. H;ich state uses incarceration and 
probation to different degrees as J respon.se to crime, 
and each state has variation In parole policies and 
practices. Hach state also has variation in data collec- 
tion methods and reliability.'' 

The rates ai which African Americans were under 
correctii>ns supervision were 4 times the rate«> fur 
Whites; Hispanic rates were 1.4 limes those fot Whites. 

The states with the highest overrcpreseniaii'm of 
African Americans under corrccfions .supervision cimi* 
pared to Whites were Hawaii. Iowa, Massachnsctiv 
New Hampshire, South Dakota, Utah, Wisconsin, 
and the District ol Oilumbia. each with rates of total 
(.onrrol lor African Amencaiis om 7 rimes those 
for Whttc.s. 

The states with the highest overrepreseniahon of 
Hisp.-mics under total control — each with Hispanic 
rates over i times the rates for Whiles — were 
Cajnrrcvtfcm, Kcntntky, Massae-hnsens, New Hampshire, 
and the District of Columbia. (Table 12i 


* Hnauir mhiic uauft* unJer (tic luitadKtmn 4|«<« or leJml AUthxririn 

NMy Hr hril in IikjI icilt. tt u diHk.uh tn crcimMi uMifcdimdiM priMm 
nnd (All {MrfuUtiiMn. rq»irml hy thr Murmw al lurfitr S(«r««H 

llUmwn dr IV>:k. 2iXWt tmbr mou rcluKb- W wm* MrtI hoc. Ihr 

BtS c«tinu(e» av.iiIaMc wne ti»f 20117 «nJ were i«nK fu* WIiOca, 
AtmTin Ammtaas awI HKfAiiM. 

* llir rcMc* ooRU«.irJ rcKonlHiK ncalrviMn jAta rnprucBrJ ah intimtuU 

MmpU hAMdon ic^ccnL «ur. Aini mtarunnun rein. torcAtii 

«Anr. tni|ttirm.««vrr hmJc wob thr Arturecy <,emTAi cuJ rhr Ocivimncnt 
rii ('rirccttNM* 


R acial and ethnic rates of recidivism are n 

function not only of rates of mvolvcmeiit m 
the jusiice system bui also of factors that can 
impact the likelihood of probation and parole Inil* 
ures and new offenses, im'ludmg reentry program- 
ming and family, cotntnunity, and cultural support 
struciiires (l.aub & Sampson. 

The most recent l)S IK')J recidivism study (US 
Dept of Jusikc, 2(Mf2) tracked prisoners from 15 
states for 3 years following their release from custody 
in iyV4. Race and erhiucity were measured separately. 
Of all 272, 1 1 1 released prisoners. 67.5% were 
rearrested and 51,8% returned to prison within 3 
years. African Americans were more likely to be 
arrested than Whites (72.9% vs. 62.7% » and reincar- 
cerated (54.2% vs. 49.9%). Fewer Hispanics than 
non-Hispanics were rc.trrcsTed (64.6% vs. 71.4%) 
and reincarcerated (51.9% vs. 57.3%). 

Because no central source of more recent readi* 
vi.sm rates by race and ethnicity was available, 

NCCD contacted 13 states to assess what recidivism 
d.ica they collected.* The reliability of the data pre- 
sented here could nor hr .tsscssed; the findings are 
meant as estimates of recidivism patterns in the stares 
contacted. 

Four states did not collect recidivism data by race 
or ethnicity: Arizona, California, Michigan, and 
New York. Texas provided the percentage of recidi- 
vists of each race/ethiticity, but rates of recidivism 
could not be calculated. 

In the 8 states that provided racir daia, Atnean 
Atnc'rtcans had higher rates of recidivism than the 
other races exe'ept in Alabama, where African 
American and White m.ilcs had the same recidivism 
rate5 (29%) and African American women had a 
lower rate than White women (24% vs. 20%). 

In 5 of 7 sLiies that addressed ethnicity. Hispanics 
had less recidivism than the other racial or ethnic 
groups. In the 2 remaining states, the recidivism rates 
for Flispamcx were equal ro or slightly higher ih.iii 
(hose for Whites. (Table 13) 
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Table 13: Recidivism in Selected States 


State 

Year 

Typ* 

Percent Recidivated 

Notes 

Alabama 

2006 

Remcarcsralion 

Males: 

WNte*29% 

Afncan Arwncan s 29% 

Females: 

Mhoe . *24% 

Atnean Amencan * 20% 

TracAed 2003 rataasaa lar3 years Races may 
mduSe Htspanics 

Source' Alabama DapartmerH oT Correotons. 2000 

Flofida 

2006 

Relncarceraiion 

Males: 

Afhcan Amencan » 4S%: Non-Atncen 
Amvican > 28% 

Hi«penic*32% Nrtn-l-l(ftpenic*36% 

Females: 

A^nn Amartcan « 2S%, NanASicsn 
AnMnean «2S% 

Htspenc • 20%. Non-Htspsnie ■ 2S% 

Tracked 2001 latMtM (not due lo laohmcat 
vioialtorts) Ax 5 yaaiB Racai may Inckida 

HMpenca 

Source Flonda Oepartmant orCtateciians 2003. 

Georgia 

2007 

Recon vtcbon 

WtiiW«26% 

AAieen Amenean > 28% 

A/iMeican Mian » 11% 

TracAad 2004 retaesas lor 3 ysan Races may 
mduda Httpantcs. 




Htspenc * 11%. Non-Htipenc « 2S% 

Source. Gaorga Oaperlmanl al CorrecSuna, 2000 

Hlinoii 

2001 

Raincafcerabon 

WlMlae30% 

Atrican Ananan « 48% 
iiispcmce30% 

Data rsporlad reftact radOotam rsMs at mmsias 
in 1998 aHer 3 yaors TracSaO fetoases in 1998 lor 

3 years indudas laainteal vnianans 





Source lUmots Oapariment of Conectians 2002 

Massachu- 

setts 

2002 

Reoonviclion 

Wh<M«44% 

African Amoncan 3 45% 

H«panc3 44% 

Ansn 320% 

Amwncan meisn • 29% 

rraocad 1999 rnaaswa for 3 years mctudas 
technical viotstiom. 



RmncAfcnraliOn 

V^Me«37% 

Alntan American 3 41% 

Htfpene>39% 

Aeien329% 

Amencan mourn « u% 

Source MaMachusaiNt>aparirnantofCorieclians. 
2005 

Oregon 

2006 

Reconvtcbon 

^.le«32% 

Afrwan Anwican ■ 34% 

Hispanic 3 is% 

TraoHed 2004 reiBBsaa for 3 yasrs 





Source Oreoon Oapsrtnnnl of Carreeimm. 2007 

Pennsylvania 

2005 

Rnincarcaralion 

W^l1s«43% 

AfrMsn Amarwan > 49% 

Htapamc > 44% 

Tradied 2002 releasas <or 3 years 

Source Pannsytyenia Department oT Cbirecliona. 
2006 

Waslwigton 

2004 

ReconwciJon 

Mniia3ei% 

African Amancan * 72% 

Hlepenic«49% 

Narva American • 65% 

API >51% 

Reddivtain delWied as the perceMage d mmalas 
(el each race/athnicity) convided in 2004 viho had 
a pnoroorfvictKMi. 

Source Stale of WsaMngten 2006 
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JUVENILES 


R acial or ethnic di&proptirniKt rends to accu- 
mitbte as youth are pr<x:es^d through the 
stages or dvusion points of the juvenile justice 
system. The stages of the system can include arrest, 
diversion or referral to court, detention, formal pro- 
cessing, dispo&irion (which may include residential 
placemcnr. probation, or release) and, in certain cases, 
transfer to adult court. H^ch of these steps mvoivcs a 
decision as police, prosecutors, public defenders, 
judges, and probation officers apply laws and policies 
to the circuinsranccs of rhe ease. 

Youth are considered juvenile, and thus subject to 
the luvenile rather than the adult criminal system, 
based cm a stare’s “age of inrisdicrion’’~{he threshold 
age at which arrested yourh arc automatically 
pritccsscJ as adults, mngnig ftom to IX years. 
Youth under the age of jurisdiction can still be trans- 
ferred (or waived) to adult court in certain eases, nsu' 
ally based on the serunisness of the offense and the 
youths prior record. The "juvenile justice symern* 
includes only those yourh under the threshold age in 
each state and not otherwise transferred to the adult 
system. The Juvenile Justice Delinquency Preveution 
Act, which mandates states to explore the DMC issue 
and has certain protections for youth in the svstem. 
applies only to yourh as defined by a parrictilar 
sraic— therefore some ytiurh under IX arc iwr covered 
by ihe Act. However, the US .Supreme Court ruling 
forbidding the death penalty for ytmth applies to all 
youth under 18. reg.irdless of a state's definition of 
juvenile. 

Youth Arrests 

Among the almost i.<t million arrests of youth 
under age IX in 2fX)6, only African American youth 
were arrested at a greater rate than White youth. (As 
with adulls, the FBI docs not report ethiu'cuy with 
arrest data.) African American youth were arrested at 
2.1 times the rate for White youth. Native Americans 
were arrested ar an equal rate as rhar for White 


youth, and Asian Pacific Islanders were arrested at a 
lower rate than that for White youth. The widest dis- 
parities between Alncun Americans and Whites were 
for violent crimes, lor which African American youth 
w-crc arrested at 3.5 times the rate for White youth. 
For property, drug, and public order offenses, African 
American youth were arrested ni alxnn 2 limes the 
rate for White youth. African American ymith were 
arrested for nutrder or nonncgligcnt nninslatighicr nt 
7 times and for robbery at lb times the rates for 
White youth. (Table 14) 

Youth in Detention 

Detention awaiting adfudication or placement (typ- 
ically in a “juvenile hall" serring) is meant lor the 
mmt serious nr violent offenders, but in fact most 
youth in detention in the US arc there for nonviolent, 
minor offenses .such as property, public disorder or 
status offenses, or technical probation violations. 
Although some y'outb do need to be held in .such set- 
tings, detaining youth unnecessarily costs taxpayers 
more without increasing comuiunity safety; aud harms 
the youth. Table 15 shows that, in 2(XI6, detention 
rates for African Americans were over S rimes, 
HIspanics over 2 times, and Native Americans over 3 
rimes those for Whites. Tlic disparities are highest for 
violent, drug, and public order offenses. 


Even aflet controlling for severity of offense and other 
factors, detained youth of ooloi versus llK>se held In 
community settings ot returned home are more likely 
lhan Whites io liave titeir mental liealth, education, 
and employment adversely affected, more likely to 
be tormalty charged and receive tiarsher dispositions, 
and are rrxxe likely to recidivate aftei release. 
(Holman & Ziedenberg, 2006) 
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Table 14: RRl of National Juvenile Arrests, 2006 



White 

Afncan 

American 

AlAN 

API 

Total Juvenile Arrests 

1, OSS, 37ft 

4»0.83ft 

18.592 

23,361 

National RRl 

10 

Z1 

0.9 

04 

Violent Crime 

1.0 

3.5 

1.0 

0.3 

Murder and nofmegkoent mamlaugnter 

1.0 

7.1 

0.9 

0.5 

FonaMa rape 

1.0 

2.5 

1.0 

0.2 

Robbery 

1.0 

10.2 

0.6 

0.6 

Aggravated aasaiilt 

1.0 

3.5 

1.0 

0.4 

Sex e*tensef (emept fordWe rape and prtwetulMNt) 

1.0 

1.8 

0.5 

0.2 

ObierauauMB 

1.0 

3.1 

1.0 

0.3 

Property Crime 

1.0 

2.0 

0.B 

0.4 

Burglary 

1J) 

Z2 

0.9 

0.3 

Laroeny-lbelt 

1.0 

ZO 

0.9 

0.5 

Motor vebida Pwft 

1.0 

3.8 

1.1 

0.6 

Araoit 

1J> 

1.1 

0.6 

04 

Forgery aruJ eounbrrteitittg 

1.0 

1.5 

0.8 

0.3 

Fraud 

1.0 

2.5 

0.5 

0.3 

Embazrlemeni 

1.0 

2.9 

0.5 

0.4 

Simen pmpatiy, buying, racamng, praneMeig 

1.0 

3.5 

0.8 

0.4 

Vendalitm 

1.0 

1.1 

0.7 

0.3 

Drug 

1.0 

Zi 

0.6 

0.2 

Public Onter 

1.0 

1 7 

1.2 

0.2 

Other 

1.0 

tJ9 

0.6 

0.5 


Source: Crtm* W UnUad SWm. FBI. 2006 


Table 15: RRl of Detained Juveniles by Offense Type. 2006 



White 

African 

American 

Hispanic 

AtAN 

API 

Total Number 
Oetair>ed 

8.1B7 

11,089 

S.993 

$13 

367 

National RRl , 

1.0 

5.3 

2.4 

35 

0.6 

Person 

t 0 

7.3 

Z8 

3.3 

0.8 

Property 

1 0 

47 

Z2 

3.4 

0.7 

Drug 

t 0 

6.7 

3.0 

30 

07 

Publtc order 

1.0 

6.5 

26 

30 

0.5 

Technical violation 

1 0 

4,1 

2.4 

3.8 

0.4 

Sialus offense 

1.0 

3.0 

0.5 

7.0 

0.5 


NoM: Detained lActude Vkim »eM ava i ling a court heanng adfudiCBinn. dteposilfon. or 
ptBCBOMinl 

Soirae Setenund. Stadky ft Kang. 2008 
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Youth in Resioential Placement 

KcsidcntijI piaccmciir is the mnsi serious and, to 
rhtf life of a youth, disruptive disposition the juvenile 
court imposes for deliiiquciicy. Amon^ the 
youth in residential placement nationwide in 2<>()6, 
only Asian Pacific Islanders were represented at a 
lower rate than that for Whites. For youth in residen* 
tial placement, rates for African American youth were 
4.5 rimes those for Whites, rates for t-lis-pamc youth 
1.9 times those lor Whites, and races for Native 
Amencan youth .1.2 times those lor W'hites. 

(Table 16) 

F.very state and the IXstrict of Gdiimbia had hi>di- 
cr rates of residential placement lor African American 
youth than those for White youth. The states with the 
widest (hsparities between White and African 
American y<>uth (with African American rates at least 
9 times those for Whites) were (.'oimecdcut, Minnesota. 
New Ffampshirc, New Jersey. Pennsylvania, RHikIc 
I sLind, Utah, and Wyommi;. 


Forty states and the District of Columbia had high- 
er rates of residcmial placcmenr for FItspanic youth 
than for White youth. The states with the widest dis- 
partrtcfi between White and Hispanic youth (with 
Hispanic rates at least 4 times those for Whites) were 
Coimccttcut, Hawaii, Massachusetts, Petinsylvaiua, 
and Vermont. 

Thirty-three states had higher rates of residential 
placcmenr for Native American youth than for White 
youth. The states with the widest dispunttes livtwcen 
While and Native American youth (with Native 
American rates at least 9 times those for Whites) were 
Illinois, .Minnesota, New jersey, and Rhinlc Island. 

Fight states and the District of Columbia had high- 
er rates nf residential placement for Asian Pacific 
Islander youth than for White youth. Hawaii, Rhode 
Island, and South Dakota had residential placement 
rates for Asian Pacific Islanders tiver 2 nines those 
for Whites. 
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White 

African 

American 

Hiapanic 

AlAN 

API 

Total Number 

National RRI 

32.495 

1.0 

37.337 

4.5 

19.027 

1.9 

1.828 

3.2 

1.155 

0.5 

AlaMMi 

1 0 

SO 

08 

OS 

00 

AlMta 

10 

ae 

07 

33 

12 

Ancnni 

Id 

ae 

15 

1ft 

OS 

Arkansas 

10 

35 

1 1 

00 

10 

CaUomia 

10 

78 

24 

25 

or 

CetaraOo 

10 

43 

19 

20 

os 

ConnacKOil 

Ifl 

no 

60 

81 

00 

Dsiswars 

10 

47 

28 

fiU 

ou 

OmndOl 

CoMsOS 

10 

40 

1 4 

00 

10 

PtoadB 

10 

34 

05 

07 

02 

Osoroa 

10 

4.4 

14 

00 

ui 

HBtMM 

1.0 

3.6 

60 

CO 

74 

Uahg 

1 0 

13 

1 1 

30 

Am 

•mm 

VO 

44 

17 

118 

06 

kiOana 

1 0 

34 

1J 

08 

ei 

kM* 

10 

80 

14 

51 

08 

Kanaas 

10 

98 

27 

21 

08 

Kanlucfcv 

1.0 

42 

10 

00 

03 

lAiMna 

1 a 

40 

oa 

1 6 

04 

Mam 

10 

31 

00 

18 

u 

Uaryana 

10 

48 

Ik 

00 

03 

MasuOvisaas 

10 

74 

50 

20 

14 

UtchiOan 

10 

40 

13 

28 

OS 

MHwasolB 

10 

00 

18 

138 

18 

MaMaao 

10 

35 

00 

00 

00 ' 

lAsaobn 

10 

52 

15 

07 

06 

MPntana 

10 

5.8 

11 

28 

00 

Neoraaka 

10 

62 

24 

78 

04 

Ntvaoa 

10 

37 

1 1 

21 

04 

fsaw Msrnpsrwa 

10 

100 

32 

as 

00 

Nbm Jsrw} 

10 

in'" 

^"41" 

88 

OS 

NtwMaAiO) 

10 

e.8 

14 

17 

UO 

NawYon 

10 

8.4 

25 

14 

03 

MolhCanans 

to 

43 

ia 

20 

00 

North Dafcoto 

10 

1.3 

18 

58 

00 

One 

10 

93 

13 

00 

02 

Odanowa 

10 

51 

14 

1 a 

09 

Oragnn 

1 0 

38 

1 1 

37 

02 

PannarWaM 

10 

00 

i 1 

11 

07 . 

Rhode isiBhd 

1 0 

04 

20 

103 

2S 

SouetCafirtha 

10 

38 

06 

00 

00 

Sou»tDak(M 

10 

82 

31 

51 

9S 

Tbviaiai 

10 

35 

~ iT 

IS 

00 

baas 

ID 

4] 

17 

or 

u* 

UM 

10 

101 

24 

22 

10 

ysnnani 

10 

94 

68 

00 

00 

Vfgna 

10 

98 

22 

10 

08 

WaariiogN>n 

10 

43 

IS 

33 

0$ 

WastVdgmM 

10 

44 

10 

00 

00 

VVteomn 

10 

86 

10 

58 

12 


10 

89 

29 

38 

00 


Table 16: RRI of Youth In Residential 
Placement, 2006 
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CuMUUTivE DMC IN THE Juvenile System 

Data available from federal sources facdiiate reli* 
able tracking of the changing racial proportionn 
through progrcvsivcl)' deeper stages of the luvctiile 
spicm. (UnfnrmnatclY* data collected for the various 
stages of the adult system come from different 
sources* making similar tracking more diffkuit.) This 
section cxplort» the cumulative disproportion, show- 
ing that disparities at early stages become more pro- 
nounced J.S youth become more deeply involved in the 
system. The next section explores the independent dis- 
parity at each stage of the juvetiile .s)’stein. 

Figure 4 shows that White youth represent 78% of 
the total US population, whereas youth of color repre- 
sent just os'cr 22%. If there were no disproportionate 
representation m rhe juvenile justice system, the pro- 
portions of White youth and youth of color at each 
stage of the luvenile justice system would remain 
alniut 78% and 22%. respectively. However, dispari- 
ties are inimediaiely evident at the earliest stages of 
(he system, as rcprcscntati«u> among arrested youth 
drops to 68% for Whites but rises ro .')2% for African 
Americans. The disparities (hen progressively increase 
as yinith move deeper into the system. The most puni- 
nvc responsts. to delinquency include dctciiti'jo await- 
ing adjudication, a sentence of residential placcmcnr, 
or rransfer to the adnir system. As the figure shows, at 
these deepest stages ol the system, the proporiion of 
Whites and youth ot color K^n to converge. The 
proportion of White youth waived to the adult system 
is )ust 75% of their proportion in the general popula- 
tion, while the proportion of African American youth 
waived is 20(1% of their propmtion m the general 
}M>piiiafioti. 

Change at Each Stage of the System 

A second way of looking «i( these data provides 
inure iiifonnatioii about where disparity arises. Ry 
assessing the change in the relative rate index from 
one stage of the system to the next — using the number 
of yourh at the previous stage as rhe denommator in 
rhe calculation— one can see which stages of the sys- 
tem arc more or less problematic. Vmie decision 
points in the system introduce more disproportion, 
while other decision points reduce or Jo nor change 
the overall diflcrcnces in rcprcscnt.ition. 


Table 1 7 shows the relative rare of representation 
for the racial groups. African Americans have the 
most consistent and largest disparity coinparcHl to 
Whites. The Asiaii Pacific Islander group has the least 
overreprcsentiitjon at most stages of rhe system com- 
pared to Whiles. 

African American youth were arrested at over 
2 times the arrest rate for Whites and were held in 
detention at a 40^^ higher rate than that for Whites. 
R;itcs were )il% and 1(1% Itmigr rhuti rates for 
Whites with rt^rd to receiving the comparatively 
lighter or youth-friendly measures of diversion and 
probation. However. African American youth had 
only slightly higher rates ihnit White voiiih for sen- 
tencing in rcsidcntMl placement tv waiver to the aduh 
system. 

Native American youth, relative to White youth, 
arc represented fairly equally at mosr stages oi the 
system, but there Isa parrem of disparity. At the 
points of arrest and formal processing, there is no dis- 
proportion. meaning Native Americans and Whites 
were equally likely to be arrested and, oikc retened. 
to be petitioned fwhivh is similar to indictment in rhe 
adult system). But Native American youth had rates 
50% higher than those for Whites for rccciviug the 
most punidvc measures, namely, to be placed our of 
home after ad]udicarton or waived to the adult critni- 
tul lustice system. 

The table does nut show offense catcgurics, bui 
simitar patterns of disproportionaiu represcnranoti of 
youth of koUir remain when separately assessing each 
type of offense — violent, property, drug, or public dis- 
order. Disparines exist at each stage ol the system, 
reg.'irdless of the type of offense for which the youth 
IS arrested, referred, or adjudicated. 
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1 Table 17: RR) at Each Stage of the System, 2005 I 



While 

African 

American 

AIAN 

API 

Arrests per youth in popuiaiion 

1.0 

Z^ 

1,1 

0.3 

Referrals per arrest 

1.Q 

1.2 

1,1 

1.2 

Diversions per referral 

1,0 

0,7 

0.9 

0.8 

Detentions per referral 

1.0 

1.4 

1,1 

1 

Petibons (formal processing) per referral 

1.0 

1.2 

1,0 

11 

Adjudicaiions per petition 

1,0 

0.9 

1.1 

1.0 

Probation per adjudication 

1.0 

0.9 

1.0 

1.1 

Placement per adjudicatian 

1,0 

1.2 

1.2 

1.0 

Waiver per petition 

1,0 

1.1 

1.9 

0.6 

Source: Putranchere & Adams. 2006 






Figure 4: Proportions of Youth at Key System Stages, 2005 
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Youth in Adult Prison 

Thti nxtst punitive rcspon-se ro juvenile crime is 
prcKcssiii); in (he .iduli system .iiiU inc;ircernnnn m 
dduit prisiin.* Amnn^; the states rc{v>rtiiij' data in 
2003, the rate of African American youth admitted to 
adult prison was over 7 times higher than that for 
White youth. Hispanic youth were admitted to adult 
prison at 1.4 times the rate for White youth, and 
Native American youth were admitted at 2.5 times 
the rate for White youth. Asian hicific Idandcr youth 
were admitted to adult prison at rates lower than the 
rates for White youth, except for Minnesota, 
Mississippi, and Washington. (Table IK) 

For states rcportini; any new admissions of African 
Amencan >'(tu(h into adult state pnson, the range of 
relative rate indices was 1.7 in Alaska to 2X.4 in 
Califoniia. Other states with very hi>d^ rates for 
African American youth compared to White youth m 
adult prison (KRIs over 10.0) were C)ol<»rado, Iowa, 
Maryland, Minncsoia, New' Jersey, New York, 
Pennsylvania, .ind Wisconsin. Three swics rcpijrtcd no 
African American youth admitted to adult prison. 


Of the 31 states reporting data. 18 reported higher 
rates of admi.ssioii to aduh prison for Hispanic vcr.su.s 
White youth. States with the highest dispiirity for 
Hispanic youth (RKIs alnwc 5.0) were Oilifornu, 
Minnesota, North l>aknta. Pennsylvania, and 
Wisconsin. F'ive states reported rates of admission for 
Hispanic youth equal to or lower than rates for White 
youth. Right stares reported no Hispanic youth admit- 
ted rn adult priMui m 2iKi3. 

.Most participating states reported no Native 
American youth and no Asian Pacific Islander youth 
admitted to adult prisons. California, Michigan, 
Minne'sora, Missouri, North C'arolina, Oklahoma, 
Washington, and Wisconsin had Native American 
youth admission r,ircs of at least 2 times those for 
White youth. Minnesota, Missis.sippi, and Wisconsin 
had API )‘outh admission rates of over .3 times chose 
for White yoiirh. 


The Juvenile Justice and Delinquency Prevention Act 

Tim JiivemlR Justice and Oolinquency Prevention Act, originally passod in 1 974. prevents youth under age 18 from 
being held in adult ladlities unless the state defines "adult" as younger than 18 or it tlie youth is awaiting trial for 
or was convicted of a felony In certain circumstances lot which the Act makes eiceplions, such as foe short peri- 
ods in rural areas or while awaiting a court appearance. Juvenile inmates are to be kept completely separate from 
adults. (Snyder & Sickmund, 2006) 


* S.ifMr VAUih utRVKtrO lu adulr c,<«in *fm ihrv ^MnKt m tumrth 
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Table 18: RRI of New Admissions of Youth to Adult Prison in 
Certain States. 2003 



White 

African 

American 

Hispanic 

AIAN 

API 

Total Number 

972 

2,046 

469 

36 

29 

Total RRI 

iJO 

7.2 

1.4 

2.S 

0.4 

Alabama 

1.0 

3.0 

0,0 

o.p 

0.0 

Alaska 

1.0 

1.7 

0.7 

0.2 

D.O 

California 

1,0 

28.4 

5.6 

7,6 

0.7 

Colorado 

1.0 

i2.a 

4.8 

DO 

0.0 

Florida 

1.0 

7.4 

0.8 

0.0 

0.0 

Georgia 

1.0 

6.9 

20 

0.0 

0.0 

Illinois 

10 

7.0 

1.4 

0,0 

0.0 

Iowa 

1,0 

22.5 

0.0 

0.0 

0.0 

Loutsians 

1.0 

B.1 

0.0 

0.0 

0.0 

Maryland 

1.0 

15.B 

0.0 

0.0 

0.0 

Michigan 

1.0 

5.0 

0.6 

2.8 

0.9 

Minnesota 

1,0 

1Z1 

74 

79.8 

7.3 

Mississippi 

1.0 

4.9 

0.0 

0.0 

11 1 

Missouri 

1.0 


2.0 

2.5 

0.0 

Nebraska 

1.0 

3.4 

1.1 

0,0 

OJ) 

Nevada 

1.0 

9.5 

1.4 

0.0 

0.0 

New Hampshire 

1.0 

0.0 

0.0 

0.0 

0.0 

New Jersey 

1.0 

12.9 

25 

0.0 

0.0 

New York 

1.0 

11.1 

4.2 

0.0 

04 

North Carolina 

1.0 

4.5 

1.2 

2.4 

0.5 

North Dakota 

10 

0.0 

le.g 

0.0 

0.0 

Oklahoma 

1.0 

6.9 

1.8 

2.0 

0.0 

Oregon 

1.0 

4.9 

0.1 

0.6 

0.3 

Pennsylvania 

1.0 

19.9 

6.1 

D.O 

0.0 

South Carolina 

10 

4.6 

DO 

0,0 

0.0 

Tennessee 

1.0 

9.S 

24 

0.0 

0.0 

Texas 

1.0 

7.2 

2.1 

0.0 

0.0 

Utah 

1.0 

0.0 

0.0 

0.0 

0.0 

Virginia 

1.0 

6.1 

1.0 

0.0 

0.0 

Washington 

1.0 

3.2 

1.8 

4.6 

1.0 

Wisconsin 

1.Q 

21.2 

7.4 

5.3 

3.2 


Note Total* am for Iho 35 stale* mat saiOfntaod comptoi* data tor 2003 Kantudcy 
Hawaii, South Dakota, and West Virginia reporlM} no youth in adiitt prisons 

Source Nalnnal Correcbons Reporting Program. 2003 
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CONCLUSION 


REFERENCES 


P eople <tr color are overrepresented in hath the 
adult criminul (ustice and juvenile justice sys- 
tems, They arc more likely to be arrested and 
proMiCUted. and arc nuire likely to be subject to harsh* 
er penalties once coiiviktcd. Although the data rcpi^rt- 
cd here are alarming in themselves* shortcomings in 
the data collecTion effortii of states and especially the 
federal government most likely obscure rhe true cKtctit 
of DMC. Some ot the measures that are necessary to 
provide a more complete description of DMC^ — an 
essential step toward understanding and addressing 
the problem — include tracking system-involved per- 
M)ns fiom first contact with lasv enforcement through 
each stage of rhe system including court processing* 
sentencing* -and release* sampling not only felony but 
less serious offenders* and linking legal variables such 
as offense history with extralegal variables including 
socioeconomic and community factors. It is abo 
essential that all data be disaggregated by both race 
and ethnicity. Asian Pticific Islander groups (Clhincse 
American, Cambodian American, Filipino American* 
etc.) should also be disa^regated. Race, ethnicity, and 
other culturally relevant variables related to represen- 
ratinn among those involved in the system due to 
immigraiiim or terrorism policies and procedures 
should also be constsrenriy collected and nude avail- 
able for .analysis. 


Abbairu iX-partnimi ■>( (20081. RtaJunsm rate 

mitniury. Oeliveied u|H>n special re(|i»cM <Ni April 2J. 2<M>K. 

Atmml Smxry ufJotU 20tif> iw US {Vi^t. of Ju^iKt. 2i«ra) 

Arituku, L, reac<<ck* DJ).. Sc (•iemann. C. (2006). “PnifilinK 
incarceraicd Acun and r«cifk I^Uniter )-i>iiih: Suri<nc» derived 
frrvTi Cniifnmu Youth Auilinrity admininratiw dju." AAPf 
MifXta. (4^2 iSiimmerdbU), 95-109, 

Am<iiu Dcpartmait ot Public Safety. |20Q7|. Crime in Arutnia 
20lHf. Ketoeved fruni 

hitpi//wwwjudp%.|i,or/criiiierk‘pofi/OARpiPI)Kpdf. July 20, 2008 

Hcatt), P., I'citcruii, A.. Sc /kdciibcnu J. 120071. Pv cnrfvar: 
The uMieen/rateJ ra*.Ml uttfsii.t Jru^ imprtumirien/ a»J the 
characterauca puminv etmnuei. Washirt^oit. DC; Jiimiov 
P iilky Insittuir. 

CiAliltimi.) Department Of juxtiev. (2008). Otme m CaUtimtta 
2(KM. Retneved from 

http:/bA.«ji.j^v/(.~pc/public4tHin«AidvTiHaiM/»dt«iniV9tinXt«Jf. 

July 20, 2008. 

fr/uftf m Rcsuteiifial PLcemml. IWP-'Otl? <*ec 

Sickmund. Sbdkv* &: KanK. 20081. 

Oylc, M. (2002). Ruiv an./ i:la» tnnuliifs iii eraek tutauie 
Meiilenafiif. Wadungom. DCI; flic Soifcticmit Pmitsi. 

Cmne in the Hutted States 200h |cee IIS Uvpt td lustier. 

2lKl7c). 

lictiiuth. Sc MctbrnwimcK D- (20041. “Ethniciry effccT* 'in 
sentence outcofnei. tn brite urhun enurts: (vimpAnsnns among 
White. Bbvk. and Hispanib detendanu.** Sfrcul Scietii:^ 
Qiiatttrly lOtt. 

IXtnuih. Sh Strfhmsnriet, D. (2006). ~|)cies Krnder nuidify- 
thc dfeett of raec-ethnniiy on crimiiul sanctionmn^ ScnieiKes 
tor niiilr and female While, Black, and Mn]sitnc dctnubnis.*' 
/•iur»i>i/ >V QuanftfaUiY (jimimdtrXf. (lii, 241-261. 

Dunssc. .M.R. t2(H)7). State tvwrr st^ireiit'vrg o/ i-oniyirird /p/on> 
iiH)4i Statistical tahUs, Washintunn, DO IXpairmenr of 
jmticr, Office idjuitke Pri)groin>. Bureau of Juukv Slaticttcv 
Krtnrvcd fttMii 

hi(pi//www.ofp-u«dLtt.8uv/h)>/abstrac(/scH:B)4M.him. June 22* 
2(HI8. 

katy Aeetss to Jmrnde {and A*hiltl Tt>pnlittftm i«ec I’taxaitcbcra, 
FmnrKan* Sc RatiK. 2<H>7). 

Florida Departmeni of Correctiona. (200.t). fnHure5 reteaseJ 
from ritiTuL} prvHtns fitly /99t fo fune 200i. Rrtnrved fmm 
hitpi//w«v«'.dc.a4tci1.iu/puh/rfciJivMm^200.1AndcxJitml. 

April 23. 218)8. 

Free* Jc, M. (2002). “Race and presenh-mernR dreisinns in the 
United States; A nummary and criiUpieof ihe research.'* 
Cnmmul /»«iic* Reitew. (27/2* 203-232. 

Cfcoripa Depanmenr id CurreciMis. (2008). KrtidNum uhfes. 
tXlivctcd upon i^tccial reuucst on April 30. 2008. 


33 


RacaJ amt Btvnc Dispamies m the US Cramal lustice Syitem 



122 


(ilazc, l..r., & Bonczac; T.P. (2007). FrohUion anj parole m 
the IJmteJ Stales. 2006. Bureau of Justice SiattMtct, 
NCJ2202I8. RcCrirwd from 

htip://www.ojp.UMt<>i.fiov/biV4tKtract/pput06Jitm. March 2!, 
24>08. Additioual draft tables of probation and parole by 
race/eihnkrity by state provided by the author March 28. 2008. 

Harrison. P.M.. 0c Beck. A.J. <2006). Prtstm and /•»/ tnmafes at 
midyear, 2005. Bureau of Justice Statistics, NCJ217675. 
Retrieved from 

http://www.o|p.usd«)i.g4>v/hts/ahstr»ct/piim0^.him, January 18. 
2008. Additioiul draft tables of prisoners by race/ethnicir>' b)' 
state pros’ided by the author January 25. 2008. 

I lobnan, B.. 0C /iedcnbetfi, J. (2006). The dangers o/ detention; 
The impact o( mcarceratmg youth in detention and other 
secure facilities. Washington. DC: Justice Policy Institute. 

Human Rights Watch. (2008). Targeting blacks: Drug law 
enfttreement and race in the United States. New York: Human 
Rights Watch. Retrieved from 

http:f/www.hrw.org/en/reporli/2008A)5/04/targeting-btacks-0. 
November 19. 2008. 

Illinois Department of Corrections. (2002). Statistical presenta- 
tion 2001. Retricsed from 

http://www.iduc.state.il.us/subscctions/repuns/statistical_present 
ation_200l/200l_statisticaLprcscntation.pdf. April 24. 2008. 

Ji'A Institute. (2007). Unlocking America; Why and how to 
reduce America's prison popiibtion. Washington. DC: The JF.\ 
Institute. 

King. R.S. (2008), Oispanty by geography; The uar on drugs 
in America’s cities. Washington. IXI: IBe SentetKing Project. 

Kyckelhahn, T., 0c Cohen. T.l I. (2007a). felony defendants in 
large Mrltan counties. Washington. DC: DS Dept of Justice, 
Ofticc of Justice Programs. Bureau of Justice Statistics. 
Retrieved from 

http://www.o|p.usdoi.gov/bts/ab5tract/fdluc<>4.htm. June 8, 2008. 

Kyckelhahn, T., 0c (k>hen. T.M. (2007b). Felony defendants m 
large urban counties. 2004: Statistical Aift/e. Washington. DC; 
US Dept of Justice. Office of Justice Programs, Bureau of 
Justice Statistics. Retrieved from 

httpy/www.o|p.usd4ij.gov/bis/pub/html/fdlut^2<N>4/fdluc04stJitm, 
June 8. 2008. 

Laub, J.H.. 0c Sampson. R. (2001). '‘Understanding desistance 
from crime." Owir and Justice. (28b 1-69. 

Le, T.N.. & Arifuku. I. (2005). "Asian and Pacific Islander 
y4)uih victimization and delinquenc>’: A cate for disaggregate 
data." Amerasu Journal. fJI/3, 29-41. 

Mas.sachuscm Department of Corrections. (2005). Reciditnsm 
of 1999 released department of correctiotts inmates. Retriesed 
from 

http://wwvk-.mass.g4)v/Eeops/doci/doc/research_rcports/rec99.pdf. 
April 25. 2008. 


Mauer. M.. 0iC King. R. (2007). Uneten fustice: Stale rates 
of incarceration by race and e//;«icj/y. Washington, IKT: 

TIk SentetKing Project. 

.Vari4>na/ Corrections Reporting Program 200.) (sec US Dept 
of Justice, 2007b), 

National Judicul Repiuimg Program 2004 (see US Dept of 
Justice. 2007c). 

Office of Juvenile Justice and Delinquency Presvntksn. (2004). 
Dispii:portuniate mmority confinement; 2002 update. 
Washington, D(J: I>epi of Justice. 

Oregon Department of C'orrections. (2007). Recidiuism report. 
Retriesvd from hrtp://otegon.gov/DOC/RF.SRCTI/d4xs/Recid.pdf. 
April 24. 2008. 

Oregon State Police. (2007). Oregon anmul uniform crime 
reports. Retrieved from http://www.orcgon.gov/OSP/C'JIS/annual 
.reports.shtml, July 20, 2008. 

Pennsylvania Department of Cutrcctions. (2006). Recidntsm m 
Pennsylvanu: Stale correctional institutions 1999-2004. 
Retrieved from wvvw.cocstale.pa.us/stals/lib/stats/recidivism.pdf, 
April 24. 2008. 

Pennsylvania Uniform Crime Reporting System. (2007). Crime 
m Peimsylfonu. Retrieved from: 

http://ucr.psp.sutc.pa.usA l(.'R/Rcpofting/Annual/AnnualSumAr 
rcstU1.asp on Juh' 19, 2008. 

Pettit. B.. 0c Western, B. (2004). "Mass imprisonment and the 
life course: Race and dass inequality in U.S. rncarccnition." 
American Socudogual Ret’iew. (69), 151-169. 

Pur/anchera. C., 0c A4lams, B. (2008). Natumal Oispr<^ortH»iale 
Mmority Contact Databook. Developed b)' the National Center 
for Juvenile justice for the Office of Juvenile Justice and 
Dclinqucncv' Prevention. Online. Retrieved from: 
hltp://4>iidpJu:jrs.gov/ojsUtbh/dmcdh/ on April 15,2008. 

Pu/zanchera, C. Finnegan, T.. 0C Kang, W. (2007). Posy access 
to luienile populaiums. Pittsburgh. PA: National Center for 
Juvenile Justice. Retrieved from 
http://ojidp.tKjrs.org/oislalbb/eiupop/, April 25, 2008. 

Sabol, W.J., (Couture, 11., Be Harristm. P.M. (2007). Prisoners 
in 2006. Washington. IK^: US Dept of justice. Office of Justice 
Pr4>grams, Bureau of Justice Statistics. Retrieved from 
http://www.ojp.usdoi.gov/bis/abstract/p06.htm, June 8, 2008. 

Schlesinget; T. (2005). "Racial and ethnic disparity in pretrial 
criminal processing." Jirt/ice Quarterly. (22)1, 170-192. 

Skkmund. M., Sbdky, T.J.. 0C Kang, W. (2008). (Visits of 
imenites m residential placement databook. Retrieved from 
http://www.ojidpjKjrs.gov7oistatbh/cirp/. May 27. 2008. 

Snell, T.L. (2007). Capital punishment, 2006—Statistical 
tables (NCJ 220219). National Prisoner Statistics (NPS-8). 

US Department of Justice, Bureau of Justice Statistics. Retrieved 
ftom hnp://www.ojp.usdoj4tov/bjs/cpJitm. March 9, 2008. 


and £0mc Dapanties »tt» US Cnmuial Jushee Syslm 


39 



123 


Snyder, 1 1.N.. & Sickmund. M. (2006). Jm-entlt t}ffetuUrs j/ul 
I'ictims: 2006 njinuul report. Washinjiton. IX': US IX)J. 

Office of Juviicc Prugums. Office of Juvenile JuHice and 
I>elin(|uency Prevention. Retrieved from 
htlp://wvvw.ojjdp.ncin.gov/oistatbb/nr2006. April 6, 2008. 

Soren«cn. J.. I (ope R.. fic Stcmcn. D. (2002). “Racial dKpro- 
portionality in state prison admissions: Can regional variation 
be expbined bv differential arrest rates?** of Omtnal 

Jt4Sttce. (3tK 7 . 2 - 84 . 

Spohn. C. C. (2000). ’‘'rhirty years of sentencing reform: 

The quest for a racialiv neutral sentencing process.** Otminal 
Justice. (3}, 427-501. 

Hlate Court Processing Statistics, 2004 (see US Dept, of Justice. 
Bureau of Justice Statistics, 2007d). 

State of Washingum Sentencing Guidelines Commission. 

(2005). Rectdii’ism of aJtill feloiis. Retrieved from 
www.sgc.wa.gov/PUBS/Rccidivism/Adult_RecidivKm_CY04.pdf, 
April 25. 2008. 

Steffensmeier, D.. & Oemuth. S. (2000). “Ethnicity and sen- 
tencing outcomes in U.S. federal courts: Who is punished more 
hardily?“ American SocnJogical Rec'iru*. (6St, 705-729. 

I'exas Legislatise Budget Board. (2005). Statewide crumnat 
/ustice readwtsm and refocation rates. Retrieved from 
www.lbb.statc.tx.ui/Pu bSafety_C>rimJu$tice/3.RepurTs/Recidivism 
^Report^2005.pdf, April 24, 2008. 

US Onnis Bureau. Population Division. (2008). Table 3: 
Arniiut estimates of the popiiLtum by sex, race, and Hispanic 
origin for the United States; April I, 2000 to July I, 2007 
(NC-EST2007-02). 

US Department of Justice. Bureau of Justice Statistics. (2002). 
Recidii’ism of prisoners released in 1994. (IINIIED STATES! 
(Computer filej. KPSR0.2255-v5. Washington. IX'.: US 
I>cpartment of Justice, Bureau of Justice Statistics, and 
Regional Justice Information Services Commission (producers). 
Ann Arbor, .VII: Intcr-universir>- Consortium for Political and 
Socbl Research (distributor], 2007-03-02. 

US Department of justMX, Bureau of Justice Statistics. (2007a). 
Annual Siirtry of Jails: Jurisdictiimdei'el data, 2006 |Ca>mputer 
file), ('unducted b)- U5. Dept, of (Commerce, Bureau of the 
Census. lCPSR20.i68-vl. 2007. Ann Arboi; Ml: Inter-university 
Consortium for Political and Social Research (producer and 
distributor). 


US Department of Justice, Bureau of Justice Statistics. (2007b). 
National (Uirrections Reporting Program, 2003: (United States) 
(Omiputer file|. (^inducted by US IX'pt. of Commerce, Bureau 
of the ('.emus. KTSR ed. Ann Arbor. .Ml: Inter-university 
Consortium for Political and Social Research (producer and 
distributor). 

US Department of Justice, Bureau of Justice Statistics. (2007c). 
National Judicial Repfuting Program. 2004. Cxunpiled by the 
US Dept, of Justice, US C^sus Bureau. ICPSR20760-vl. Ann 
Arbor; .Ml: Inter-university (>)nsortium for Poliiical and Social 
Research (producer and distributor). 

US Department of Justice, Bureau of Justice Statistics. (2007d). 
State Camrt Processmg Statistics. 2004. (kunpiled by the US 
Dept, of Justice. US (>nsus Bureau. ICrSRuio38-v3. Ann 
Arbor, .Ml: Inter-university Consortium for Political and Social 
Research (producer and distributor). 

US Department of Justice, Federal Bureau of Investigation. 
{2007e). Oimr m the United States, 2006. Retrieved from 
http://www.fbi.gOv/ucr/cius2006/ on March 9, 2008. 

/atz, M. (2000). “'Ihe convergence of race, eihnkiiy. gender, 
and class on court decisUmmaking: I.u<d(ir^ toward the 21st 
century. " Crtmiiul Justice. {3), 503-552. 


40 


Rxal anil fffimc Depanhes m the I/S Crmeial luslice Sysim 



124 


6<y//<yv//V// 

NCCI) 

< lA» 

imu%m 


KMU'JHM COU*«Cli QM 
tMiMl Ottl*tOUiNt T 

;vrO VM 

f CAy4*il7 


rKC4<H.QI% 




125 


Report entitled “Report to Congress: Cocaine and Federal Sentencing Pol- 
icy,” SUBMITTED BY THE HONORABLE ROBERT C. “BOBBY” SCOTT, A REPRESENTA- 
TIVE IN Congress from the State of Virginia, and Chairman, Subcommittee 
ON Crime, Terrorism, and Homeland Security 


Report to the Congress: 


Cocaine 

AND 

Federal Sentencing Policy 



Uni 1 1 1) Si A I IS Si NiiNcisci Commission 

May 2007 





126 


Cocaine 

AND 

Federal Sentencing Policy 



Riturdo H. Hinojoi* 
i'hutr 

RMbeti Cftililto 
IW {'hutr 

Willium K. S<Mk>at III 
IW'tf Chair 

John R. Sicer 

Viet Chair 

l>alM»r> Im Frirdrirh 
( 'mmmiwuuicr 

Michnol C. Moron iU 
( 'tmuntwtwKr 

Dcr>l A, llonell 
CommisstmHr 

Benton J. Cnmpbell 

(e3r<#cto) 

FdnNnI F. Krilly. Jr. 
firx 



127 


TABLE OF CONTENTS 

CHAnm ! 

OVERVIEW 1 

A. INTRODUCTION 1 

B. CURRENT PENALTY STRUCTURE FOREEDERAL COCAINE OFEENSES 2 

1 . Two-Tiered Penalties for Powder Cocaine and Crack Cocaine 

Trafficking 2 

2. Simple Possession of Crack Cocaine 4 

3. Crack Cocaine Penalties Compared to Other Major Drugs of Abuse 4 

C. RECOMMENDATIONS 6 

D. RECENT COMMISSION ACTION 9 

£. ORGANIZATION 10 

ClLiPTER 2 

ANALYSTS OF FEDERAL SENTENCING DATA II 

A. INTRODUCTION 1 1 

1. Background 12 

B. OEFENSE AND OFFENDER CHARACTERISTICS 14 

1 . Demographics 15 

2. Offender Function 17 

3. Wholesalers 22 

4. Drug Quantity 24 

5. Aggravating Conduct 31 

a. Weapon Involvement 31 

b. Violence 36 

c. Protected Individuals and Locations 39 

6. Role Adjustments 39 

7. Criminal History 44 

8. Safety Valve 49 

9. Sentences Relative to the Guideline Range 50 

10. Overview of Powder Cocaine and Crack Cocaine Sentencing 60 

CHAnm 2 

FORMS OF COCAINE, METHODS OF USE, EFFECTS, DEPENDENCY, 
PRENATAL EFFECTS, AND PREVALENCE 62 

A. INTRODUCTION 62 

B. POWDER COCAINE AND CRACK COCAP^E MANUFACTURmG, 

PURITY, AND DOSES 62 

C. cocaine’s EEFECTS, ADDICTIVENESS, AND METHODS 

OE ADMINISTRATION 63 

D. PRENATAL COCAINE EXPOSURE 68 

1. Introduction 68 

2, Effects 68 



128 


3. Prenatal Exposure to Other Substances 69 

E. TRENDS IN DRUG USE 72 

1. Introduction 72 

2. Use Trends 72 

3. Social Costs 76 

CiMFTER 4 

TRENDS IN DRUG TRAFFICKING PATTERN, PRICE AND USE 83 

A. INTRODUCTION 83 

B. DRUG TRAFFICKING 83 

C. DRUG TRAFFICKING RELATED VIOLENCE 86 

D. COCAINE PRICES AND PURITY 90 

1. Cocaine Prices 90 

2. Powder Cocaine Purity 96 

Chapter 5 

STATE SENTENCING POLICY AND POSSIBLE EFFECT ON FEDERAL 
PROSECUTORIAL DECISIONS 98 

A. STATE COCAINE SENTENCING POLICIES 98 

1. Alabama 99 

2. Arizona 100 

3. California 100 

4. Iowa 101 

5. Maine 101 

6. Maryland 102 

7. Missouri 102 

8. New Hampshire 102 

9. North Dakota 102 

10. Ohio 103 

11. Oklahoma 103 

12. South Carolina 103 

13. Virginia 104 

B. INTERACTION OF PROSECUTORIAL DECISIONS AND STATE PENALTIES ..107 

Chapter 6 

CASE LAW DEVELOPMENTS 115 

A. INTRODUCTION 115 

B. United Sta tksn. Booker 1 1 5 


ii 



129 


APPENDICIES 
APPENDIX A 

SENTENCING DATA SOURCES AND METHODOLOGY A-1 

A . INTRODUCTION A-1 

B. SENTENCING COMMISSION FISCAL YEAR DATAFILES A-1 

C. 2000 DRUG SAMPLE A-1 

D. 2005 DRUG SAMPLE A-2 

1 . Offender Function Definitions A-2 

2. Cocaine Wholesalers A-5 

3 . Geographic Scope A-8 

APPENDIX H 

SUMMARY OF PUBLIC HEARINGS ON COCAINE 

SENTENCING POLICY B-1 

A. INTRODUCTION B-1 

B. FEDERAL KJDGES B- 1 

C. LAW ENFORCEMENT B-2 

D. CRIMINAL DEFENSE PRACTITIONERS B-5 

E. MEDICAL/SCIENTIFIC/TREATMENT COMMUNITIES B-9 

F ACADEMIC AND RESEARCH COMMUNITIES B-13 

G. COMMUNITY REPRESENTATIVES AND INTERESTED PARTIES B-1 7 

APPENDIXC 

SUMMARY OF WRITTEN PUBLIC COMMENT ON COCAINE 
SENTENCING POLICY C-1 

APPENDIXD 

SENTENCING IMPACT AND PRISON IMPACT ANALYSIS D-1 

APPENDIXE 

SENTENCING IMPACT AND PRISON IMPACT ANALYSIS FOR 
CRACK COCAINE AMENDMENT 

A. CRACK COCAINE GUIDELINE AMENDMENT E- 1 

B. IMPACT ANALYSIS E- 1 8 


iii 



130 


TABLE OF FIGURES 

Figure 2- 1 : Trend in Number of Powder Cocaine and Crack 

Cocaine Offenders 12 

Figure 2-2; Trend in Prison Sentences for Powder Cocaine and Crack 

Cocaine Offenders 13 

Figure 2-3: Trend in Proportional Differences Between Average 

Cocaine Sentences 14 

Figure 2-4; Most Serious Function for Powder Cocaine and Crack 

Cocaine Offenders 19 

Figm’e 2-5: Most Serious Function for Powder Cocaine Offenders 20 

Figure 2-6: Most Serious Function for Crack Cocaine Offenders 21 

Figure 2-7: Geographic Scope of Powder Cocaine and Crack 

Cocaine Offenses 22 

Figure 2-8; Median Single Largest Wholesale Quantity by Conduct 

for Powder Cocaine and Crack Cocaine Offenders 23 

Figme 2-9: Most Common Function for Powder Cocaine and Crack 

Cocaine Wholesalers 24 

Figure 2-10: Distribution of Drug Trafficking Guideline (USSC §2D1.1) 

Base Offense Levels for Powder Cocaine and Crack Cocaine 
Offenders 25 

Figure 2-11: Median Drug Weight for Powder Cocaine and Crack 

Cocaine Offenders 27 

Figme 2-12: Powder Cocaine Offenders Exposed to Mandatory Minimum 

Penalties for Each Offender Function 28 

Figme 2-13: Crack Cocaine Offenders Exposed to Mandatory Minimum 

Penalties for Each Offender Fmiction 29 

Figure 2-14: Average Length of Imprisonment for Powder Cocaine and 

Crack Cocaine Offenders for Each Offender Function 30 

iv 



131 


Figure 2-15: Weapon Involvement for Powder Cocaine and Crack Cocaine 

Offenses 32 

Figure 2-16: Offender Weapon Involvement and Weapon Enhancements 

for Powder Cocaine and Crack Cocaine Offenses 33 

Figure 2-17: Trends in Weapon Enhancements for Powder Cocaine and 

Crack Cocaine Offenses 35 

Figme 2-18: Statutory and Guideline Weapon Enlianceinents Applied to 
Powder Cocaine and Crack Cocaine Offenses for Each 
Offender Function 36 

Figme 2-19: Offense Conduct of Powder Cocaine and Crack Cocaine 

Offenders 37 

Figure 2-20: Violence Involvement in Powder Cocaine and Crack Cocaine 

Offenses 38 

Figme 2-2 1 : Trend in Application of Aggravating Role Adjustment 
(USSG §3 B 1.1) in Powder Cocaine and Crack Cocaine 
Offenses 40 

Figure 2-22: Trend in Application of Mitigating Role Adjustment 

(USSG §3B1.2) in Powder Cocaine and Crack Cocaine 
Offenses 41 

Figure 2-23: Application of Role Adjustments for Each Offender Function 

for Powder Cocaine Offenders 42 

Figme 2-24: Application of Role Adjustments for Each Offender Fmiction 

for Crack Cocaine Offenders 43 

Figure 2-25: Criminal History Category DisnHbution for Powder Cocaine 

and Crack Cocaine Offenders 44 

Figure 2-26: Criminal History Category for Each Offender Function 

for Powder Cocaine Offenders 45 

Figme 2-27: Criminal Histoiy Categoiy for Each Offender Function 
for Crack Cocaine Offenders 


V 


46 



132 


Figure 2-28: Criminal History Categories for Drug Quantity- 

Based Offense Levels for Powder Cocaine Offenders 47 

Figure 2-29: Criminal History Categories for Drug Quantity- 

Based Offense Levels for Crack Cocaine Offenders 48 

Figure 2-30: Within Guideline Range and Out-of-Range Sentences for 

Powder Cocaine and Crack Cocaine Offenses 51 

Figure 2-3 1 : Rates of Within-Range and Out-of-Range Sentences for 

Powder Cocaine Offenses 52 

Figure 2-32: Rates of Within-Range and Out-of-Range Sentences for 

Crack Cocaine Offenses 53 

Figure 2-33: Rates of Within-Range and Government Sponsored 
Below-Range Sentences for Powder Cocaine and 
Crack Cocaine Offenses 54 

Figme 2-34: Rates of Witlrin-Range Sentences for Each Offender 

Function for Powder and Crack Cocaine Offenses 55 

Figme 2-35: Rates of Above-Range Sentences for Each Offender 

Function for Powder Cocaine and Crack Cocaine Offenses 56 

Figure 2-36: Rates of Government Sponsored Below-Range Sentences 
for Each Offender Fmiction for Powder Cocaine and 
Crack Cocaine Offenses 57 

Figme 2-37: Distribution of Government Sponsored Below-Range 
Sentences for Each Offender Fmiction in Powder 
Cocaine Offenses 58 

Figure 2-38: Distribution of Government Sponsored Below-Range 
Sentences for Each Offender Function in Crack 
Cocaine Offenses 59 

Figme 2-39: Rates of Other Below-Range Sentences for Each Offender 

Function for Powder Cocaine and Crack Cocaine Offenses 60 

Figure 3- 1 : Trends in Reported Drug Use in Past 30 Days Among 

o'** Grade Students 73 


vi 



133 


Figure 3-2: Trends in Reported Drug Use in Past 30 Days Among 

12*'' Grade Students Within the Past Six Y ears 74 

Figure 3-3: Trends in Reported Cocaine Use in Past 30 Days Among 

12*'* Grade Students 75 

Figure 3-4: Reported Past Month Drug Use Among 18-25 Year Olds 76 

Figure 3-5: Trends in DAWN Emergency Room Episodes and 

Drug Mentions 78 

Figme 3-6: Trends in Drug Treatment Admissions (Primary Dmg) 79 

Figme 3-7: Median Percentage of Male Arrestees Who Tested Positive 

for Any Illicit Drug 8 1 

Figure 3-8: Median Percentage of Male Arrestees Who Self Reported 

Any Illicit Drug Use (Past Seven Days) 82 

Figme 4-1: Trends in Crack Cocaine Substance Abuse Treatment 

Admissions by Age Group 1992-2005 88 

Figme 4-2: Trends in Average Age at Sentencing of Powder Cocaine 

and Crack Cocaine Offenders 89 

Figure 4-3: Powder Cocaine Price Trends Modified Average 

Powder Cocaine 1998-2005 91 

Figme 4-4: Powder Cocaine Price Trends Modified Average 

Powder Cocaine Gram 1998-2005 92 

Figure 4-5: Crack Cocaine Price Trends Modified Average 

Crack Cocaine 2001-2005 93 

Figme 4-6: Powder Cocaine and Crack Cocaine Price Trends 

Modified Average Powder Cocaine and Crack Cocaine 
1998-2005 94 

Figure 4-7: Powder Cocaine Average Purity Trends 1 998-2005 95 

Figure 4-8: Powder Cocaine Average Purity and Price Per Kilogram 

1998-2005 96 


vii 



134 


Figure 4-9: Powder Cocaine Average Purity and Price Per Ounce 

1998-2005 97 

Figure 4-10: Powder Cocaine Average Purity and Price Per Gram 

1998-2005 97 

Figure A-1: Offender Conduct for Wholesale Classification A-6 

Figure A-2: Basis for Wholesale Classification When Most Common 

Function is Net Wholesaler A-7 


viii 



135 


Chapter I 


OVERVIEW 


A. INTRODUCTION 

This is the United States Sentencing Commission's fourth report to Congress on 
the subject of federal cocaine sentencing policy/ The Commission submits this update 
pursuant to both its general statutory authority under 28 U.S.C. §§ 994-95 and its specific 
responsibility to advise Congress on sentencing policy under 28 U.S.C. § 995(a)(20).^ 
Congress has not acted on any of the various statutory recommendations set forth in the 
Commission's prior reports and expressly disapproved the Commission's guideline 
amendment addressing crack cocaine penalties submitted on May 1, 1995. 

Against a backdrop of renewed congressional interest in federal cocaine 
sentencing policy/ the need to update the Commission’s prior reports has become more 
important. The Supreme Court's decision in United States v. BookeC has given rise to 
litigation and resulted in differences among federal courts on the issue of whether, and 
how, sentencing courts should consider the 100-to-l drug quantity ratio.' Congressional 
enactment of a uniform remedy to the problems created by the 100-to-l drug quantity 
ratio, as opposed to the employment of varied remedies by the courts, would better 


^ United States Sentencing Commission [hereinafter USSC or Commission!, 2002 RhpoR'I' 'I'O 
CONGRESS; COCAINE AND FEDERAL SENTENCING POLICY (May 2002) | hereinafter 2002 
Commission Report]: USSC, 1997 SPECIAL REPORT TO CONGRESS: COCAME AND FEDERAL 
Shn tkncing Poi.ICY (as directed bv section 2 of Pub. L. No. 104-38) (April 1997) [hereinafter 
1997 Commission Reportl; USSC, 1995 SPECIAL REPORT TO CONGRESS: COCAINE AND 
Federal Sentencing Policy (as directed by section 280006 of Pub. L. No. 103-322) (February- 
1995) [hereinafter 1995 Commission Reportf 

■ See 28 U.S.C. § 995(a)(20) (authorizing tlie Commission to "make recommendations to 
Congress concerning modification or enactment of statutes relating to sentencing, penal, and 
correctional markers that the Commission finds to be necessary- to carry- out an effective, humane, 
and rational sentencing policy "). Tlie Commission’s duties and authorities are fully set forth in 
chapter 58 oftitlc 28. United States Code. 

■' A number of members of Congress have requested tliat the Commission update tlie information 
in its prior reports and bills have been introduced recently addressing federal cocaine sentencing 
policy. See, e.g., S. 3725, 109''^ Cong. (2006) ('‘Drug Sentencing Reform Act of 2006”), 
introduced by Sen. Sessions (co-sponsored by Sens. Pry^or, Comyn, fuid Salazar); H.R. 79. 1 KU 
Cong, (2007) (”Po\vdcr-Crack Cocaine Penalty Equalization Act of 2007”) introduced by Rep. 
Bartlett; H.R, 460, 1 1 O'*" Cong. (2007) (‘‘Crack-Cocaine Equitable Sentencing Act of 2007”) 
introduced by Rep. Rangel. 

' United States v. Booker.^ 543 U.S. 220 (2005), 

See Cliapter 6. 


1 



136 


promote the goals of the Sentencing Reform Act, including avoiding unwarranted 
sentence disparities among defendants with similar criminal records who have been 
found guilty of similar criminal conduct. 

Federal cocaine sentencing policy, insofar as it provides substantially heightened 
penalties for crack cocaine offenses, continues to come under almost universal criticism 
from representatives of the Judiciary, criminal justice practitioners, academics, and 
community interest groups, and inaction in this area is of increasing concern to many, 
including the Commission.'' The Commission submits this update as a continuation of its 
efforts to work with the legislative, executive, and judicial branches of government and 
other interested parties to foster change in federal cocaine sentencing policy. It is the 
Commission's firm desire that this report will facilitate prompt and appropriate 
legislative action by Congress. 

B. Current Penalty Structure for Federal Cocaine Offenses 

1. Two-Tiered Penalties for Powder Cocaine and Crack Cocaine 
Trafficking 

The Anti-Drug Abuse Act of 1 986"^ established the basic framework of statutory 
mandatory minimum penalties currently applicable to federal drug trafficking offenses. 
The quantities triggering those mandatory minimum penalties differed for various drugs 
and, in some cases including cocaine, for different forms of the same drug. A detailed 
legislative history of the 1986 Act, both as it pertains to major drugs of abuse generally 
and to cocaine specifically, is set forth in the Commission’s 2002 Report.^ 

In establishing the mandatory minimum penalties for cocaine, Congress 
differentiated between the two principal forms of cocaine - cocaine hydrochloride 
[hereinafter referred to as powder cocaine] and cocaine base [hereinafter referred to as 
crack cocaine] - and provided significantly higher punishment for crack cocaine 
offenses.'^ As a result of the 1986 Act, federal law^^ requires a five-year mandatory 


See Appendix B (Summan’ of Public Hearings on Cocaine Sentencing Policy); Appendix C 
(Summaiy of Written Public Comment on Cocaine Sentencing Policy). 

’ Pub. L. No. 99-570, 100 Stat. 3207 (1986) [hereinafter 1986 Act], 

^ USSC, 2002 Commission Report, supra note l, at 4-10. 

^ The heightened statutoiA' mandatoiy minimum penalties provided m21U.S.C.§841 appK to 
■‘cocaine base,” which is undefined in the statute but interpreted by some courts to be broader 
than crack cocaine, and to include, for example, coca paste. In 1993, the Commission narrowed 
tlie definition for purposes of guideline application to focus on crack cocaine, tvhich the 
Commission believed was Congress’s primary concern. Specifically, die Commission added the 
following definition to the notes following the Drug Quantity Table in USSG §2Dl,l(c): 
‘“Cocaine base,’ for purposes of this guidelme, mctuis ‘crack.’ ‘Crack’ is the street name for a 
form of cocaine base, usually prepared by processing cocame hydrochloride and sodium 
bicarbonate, and usually appearing in a lumpy, rocklike form.’’ USSG, App. C, Amend. 487 
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minimum penalty for a first-time trafficking offense involving five grams or more of 
crack cocaine, or 500 grams or more of powder cocaine, and a ten-year mandatory 
minimum penalty for a first-time trafficking offense involving 50 grams or more of crack 
cocaine, or 5,000 grams or more of powder cocaine. Because it takes 100 times more 
powder cocaine than crack cocaine to trigger the same mandatory minimum penalty, this 
penalty structure is commonly referred to as the ‘MOO-to-1 drug quantity ratio.” 

When Congress passed the 1986 Act, the Commission was in the process of 
developing the initial sentencing guidelines. The Commission responded to the 
legislation by generally incorporating the statutory mandatory minimum sentences into 
the guidelines and extrapolating upward and downward to set guideline sentencing ranges 
for all drug quantities. Offenses involving five grams or more of crack cocaine or 500 
grams or more of powder cocaine were assigned a base offense level (level 26) 
corresponding to a sentencing guideline range of 63 to 78 months for a defendant in 
Criminal History Category T” (a guideline range that exceeded the five-year statutory 
minimum for such offenses by at least three months). Similarly, offenses involving 50 
grams or more of crack cocaine or 5,000 grams or more of powder cocaine were assigned 
a base offense level (level 32) corresponding to a sentencing guideline range of 12 1 to 
1 5 1 months for a defendant in Criminal History Category T (a guideline range that 
exceeded the ten-year statutory minimum for such offenses by at least one month). Crack 
cocaine and powder cocaine offenses for quantities above and below the mandatory 
minimum penalty threshold quantities were set proportionately using the same 100-to-l 
drug quantity ratio. 

Because of the 100-to-l drug quantity ratio, the sentencing guideline penalties 
based solely on drug quantity {i.e., the base offense level provided by the Drug Quantity 
Table in the primary drug trafficking guideline, USSG §2D.l .1 (Unlawful 
Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to 
Commit These Offenses); Attempt or Conspiracy)) are three to over six times longer for 
crack cocaine offenders than for powder cocaine offenders with equivalent drug 
quantities, depending on the exact quantity of drug involved. As a result of both the 
statutory and guideline differentiation between the two forms of cocaine, as well as other 
factors examined in Chapter 2, the resulting sentences for offenses involving crack 
cocaine are significantly longer than those for similar offenses involving powder cocaine 
for any quantity of drug. 


(effective Nov. 1, 1993). As a result ofthe amendment, the guidelines treat forms of cocaine base 
other than crack cocaine {e.g. . coca paste, an intermediate step in the processing of coca leaves 
into cocaine hydrochloride) like powder cocaine. 

'".Sbf 21 U.S.C. § S4l(b). 

' ' Defendants with no prior convictions or minimal prior convictions are assigned to Criminal 
Historv^ Category I. 

Sec generally 1995 COMMISSION REPORT, supra note 1. ch. 7 (providing a more tliorough 
e.xplanation of how sentences are detemiined under tlie federal sentencing guidelines). 
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2. Simple Possession of Crack Cocaine 

Congress further differentiated between powder cocaine and crack cocaine 
offenses, and between crack cocaine and other drugs, in the Anti-Drug Abuse Act of 
1988^'^ [hereinafter the 1988 Act]. The 1988 Act established a mandatory minimum 
penalty for simple possession of crack cocaine, which is the only federal mandatory 
minimum penalty for a first offense of simple possession of a controlled substance. 

Under current law, possession of five grams or more of crack cocaine triggers a 
mandatory mimmwn sentence of five years in prison; simple possession of any quantity 
of any other controlled substance (except tlunitrazepan) by a first-time offender - 
including powder cocaine - is a misdemeanor offense punishable by a maxunum of one 
year in prison.’"^ Tn other words, an offender who simply possesses five grams of crack 
cocaine receives the same five-year mandatory minimum penalty as a trafficker of other 
drugs. In order to account for the new statutory mandatory minimum in the guideline for 
simple possession offenses, the Commission added a cross reference to the drug 
trafficking guideline for offenders who possess more than five grams of crack cocaine. 
(See USSG §2D2.1(b)(l ) (Unlawful Possession, Attempt or Conspiracy)). 

3. Crack Cocaine Penalties Compared to Other Major Drugs of Abuse 

In addition to being more severe than powder cocaine penalties, crack cocaine 
penalties generally are more severe than penalties for the other drugs of abuse that 
comprise the federal caseload. In the overwhelming majority of federal drug cases, the 
primary drug type is cocaine, heroin, marijuana, or methamphetamine.’^ With the 
exception of methamphetamine-actual, which is discussed in more detail below, the 
threshold quantities that trigger the mandatory minimum provisions set forth in current 
law are greater for these drug types than for crack cocaine. For heroin, for example, 100 
grams and 1,000 grams trigger the five-year and ten-year mandatory minimum penalties, 
respectively. For marijuana, 100 kilograms (or 100 marijuana plants) and 1,000 
kilograms (or 1,000 marijuana plants) trigger the five-year and ten-year mandatory 
minimum penalties, respectively.’*^' 

Congress did not establish mandatory minimum penalties for methamphetamine 
offenses until the 1988 Act. Under the 1988 Act, ten grams and 100 grams of actual 
methamphetamine triggered five-year and ten-year mandatory minimum penalties. 


'"Pub. L. No. l()()-69(), 102 Stat. 4181 (1988). 

' ' See 21 U.S.C. § 844. Simple possession of flunitrazepan carries a statutoiy- maximum penalty 
of three years imprisonment but does not have a statutory^ mandatory^ minimum penalty. 

See USSC, 2006 Sourcebook of Federal Sentencing Statierice 104 (February- 2007). 

'UVet? 21 U.S.C. §841. 
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respectively; and 100 grams and 1,000 grams of a mixture or substance containing 
methamphetamine triggered five-year and ten-year mandatory minimum penalties, 
respectively. The Commission responded by incorporating these mandatory minimum 
thresholds in the same manner it had previously used for other drugs, including powder 
cocaine and crack cocaine. 

Congress stiffened the penalties for methamphetamine offenses in the 
Methamphetamine Trafficking Penalty Enhancement Act of 1998.’^ This legislation cut 
in half the relevant threshold quantities such that five grams and 50 grams of 
methamphetamine-actual trigger five-year and ten-year mandatory minimum penalties, 
respectively, and 50 grams and 500 grams of methamphetamine-mixture trigger five-year 
and ten-year mandatory minimum penalties, respectively. The Commission again 
responded by incorporating these mandatory thresholds into the guidelines in its usual 
manner for drug offenses. 

Obvious comparisons are drawn between the current federal penalty scheme for 
methamphetamine and cocaine, in part because penalties for both drugs vary depending 
on the form of the drug and in part because the mandatory minimum threshold quantities 
for crack cocaine and methamphetamine-actual are the same. Nevertheless, important 
differences in their penalty structure remain. For crack cocaine offenses, the threshold 
quantities are triggered by the weight of any mixture or substance that contains crack 
cocaine, regardless of the purity of the mixture or substance. Any additives to powder 
cocaine or impurities created in the manufacturing process of crack cocaine count toward 
the weight of the drug for purposes of both triggering the mandatory minimum and 
determining the guideline sentencing range. By contrast, for methamphetamine-actual, 
the threshold quantities are triggered solely by the weight of pure methamphetamine. 

Thus, to the extent crack cocaine is impure,^^ quantity-based penalties for crack 
cocaine remain more severe than for methamphetamine-actual. However, the effect of 
this particular differential treatment is significantly muted by the manner in which the 
guidelines treat “ice.” Ice is a mixture or substance, crystalline in structure, containing d- 
methamphetamine hydrochloride that is typically 80 to 90 percent pure. In response to a 
directive in the 1990 Crime Control Act,^^ the Commission amended the guidelines to 
treat a mixture or substance containing d-methamphetamine hydrochloride as 
methamphetamine-actual if the mixture or substance is at least 80 percent pure.^'^ 
Therefore, crack cocaine that is at least 80 percent pure will be accorded the same 
guideline penalties based on drug quantity alone as ice. 


'^Pub. L. No. 105-277. Division E, 112 Stat. 2681 (1998), codified at 28 U.S.C. § 841. 
See Chapter 4 for discussion of crack cocaine puritv. 

Pub. L. No. 1 0 1 -647, § 270 1 , 1 04 Stat. 4912(1 990). 

See USSC Guidelines Manual App. C Amend 370 (1991). 
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Another perhaps more important distinction between crack cocaine and 
methamphetamine penalties is that, unlike for crack cocaine offenses, there are a number 
of guideline sentencing enhancements, or specific offense characteristics (SOCs), 
specifically targeted at aggravating conduct or harm associated with methamphetamine 
offenses. For example, the Comprehensive Methamphetamine Control Act of 1996^^ 
directed the Commission to focus specifically on environmental hazards posed by 
methamphetamine manufacturing laboratories and to enhance the penalties for 
environmental offenses associated with methamphetamine manufacture and trafficking. 
The Commission responded by adding an enhancement of two offense levels that applies 
if the offense involved the importation of methamphetamine or its manufacture from 
chemicals the defendant knew were imported unlawfully. Similarly, in the 
Methamphetamine and Club Drug Anti-Proliferation Act of 2000,^'^ Congress expressed 
continued concern with the problems and risks associated with domestic 
methamphetamine production, commonly Icnown as ‘'meth labs,” and specifically 
directed the Commission to provide enhancements for methamphetamine offenses that 
create a substantial risk of harm to the environment, human life, and minors or 
incompetents. In response, the Commission adopted a graduated sentencing 
enhancement of up to six offense levels for methamphetamine manufacturing offenses 
that create a substantial risk of such harms. In contrast, there are no guideline 
sentencing enhancements that pertain specifically to crack cocaine offenses. 

C. Recommendations 

In updating its assessment of federal cocaine sentencing policy, the Commission 
carefully considered the purposes of sentencing set forth in the Sentencing Reform Act of 
1984, specifically the factors set forth in 18 U.S.C. § 3553(a), the objectives of the 1986 
Act, and the factors listed in the 1995 legislation disapproving sentencing guideline 
penalty equalization at powder cocaine levels.^' The Commission thoroughly examined 


Pub. L.No. 104-237, §§ 301, 303, 110 Stat. 3099 (1996). 


See USSC Guidelines Manual App. C Amend 555 (1997); USSG §2D 1 , 1(b)(4). 

-’Pub. L.No. 106-310(2000). 

See USSC Guidelines Manual App. C Amend 608 (2000): USSG §2D 1.1(b)(8). On April 18, 
2007, die Commission promulgated an amendment that provides additional sentencing 
enhancements to address two new offenses created by the USA PATRIOT Improvement and 
Reautliorization Act of 2005, Pub. L.No. 109-177.21 U.S.C. § 865 (Smuggling 
mediamphetamine or mediamphetamine precursor chemicals into the United States while using 
facilitated entiy- programs) and 21 U.S.C. § 860a (Consecutive sentence for manufacturing or 
distributing, or possessing witli intent to manufacture or distribute, methtunphettunine or premises 
where children are present or reside). Tliis cunendment becomes effective November 1, 2007, 
absent congressional action to the contrarv'. 

See Pub. L. No. 104-38. 109 Stat. 334 (1995). requiring the Commission to consider several 
factors, specifically: 
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the results of its own extensive data research project, reviewed the scientific and medical 
literature, considered written public comment and expert testimony at public hearings that 
included representatives of the Executive Branch, the Judiciary, the medical and 
scientific communities, state and local law enforcement, criminal justice practitioners, 
academics, and community interest groups, and surveyed state cocaine sentencing 
policies. 

Current data and information continue to support the core findings contained in 
the 2002 Commission Report, among them: 


(1) high-level wholesale cocaine traffickers, organizers, and leaders of criminal 
activities generally should receive longer sentences than low-level retail cocaine 
traffickers and those who played a minor or minimal role in such criminal 
activity; 

(2) if the Government establishes that a defendant who traffieks in powder 
cocaine has knowledge that such cocaine will be converted into crack cocaine 
prior to its distribution to individual users, the defendant should be treated at 
sentencing as though the defendant had trafficked in crack cocaine; and 

(3) enhtuiced sentences generally should be imposed on a defendant who, in tlie 
course of a drug offense - 

(i) murders or causes serious bodily injuiv' to an individual; 

(ii) uses a dangerous weapon (including a firearm); 

(iii) involves a juvenile or a woman who the defendant kno\\^s or should 
know to be pregnant; 

(iv) engages in a continuing criminal enterprise or commits otlier criminal 
offenses in order to facilitate tlic defendant's drug trafficking activities; 

(v) laiows, or should know, that the defendant is involving an unusually 
vulnerable victim; 

(vi) restrains a victim; 

(vii) distributes cocaine within 500 feet of a school; 

(viii) obstmets justice; 

(ix) has a significant prior criminal record; 

(x) IS an organizer or leader of drug trafficking activities invohdng five or more 
persons- 
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(1) The current quantity-based penalties overstate the relative harmfulness of 
crack cocaine compared to powder cocaine. 

(2) The current quantity-based penalties sweep too broadly and apply most 
often to lower level offenders. 

(3) The current quantity-based penalties overstate the seriousness of most 
crack cocaine offenses and fail to provide adequate proportionality. 

(4) The current severity of crack cocaine penalties mostly impacts minorities. 

Based on these findings, the Commission maintains its consistently held position that the 
lOO-to- 1 drug quantity ratio significantly undermines the various congressional 
objectives set forth in the Sentencing Reform Act. 

Determining the appropriate threshold quantities for triggering the mandatory 
minimum penalties is a difficult and imprecise undertaking that ultimately is a policy 
judgment, based upon a balancing of competing considerations, which Congress is well 
suited to make. Accordingly, the Commission again unanimously and strongly urges 
Congress to act promptly on the following recommendations: 

(1) Increase the five-year and ten-year statutory mandatory minimum 
threshold quantities for crack cocaine offenses to focus the penalties 
more closely on serious and major traffickers as described generally in 
the legislative history of the 1986 Act^^’ 

(2) Repeal the mandatory minimum penalty provision for simple 
possession of crack cocaine under 21 U.S.C. § 844. 

(3) Reject addressing the 100-to-l drug quantity ratio by decreasing the 
five-year and ten-year statutory mandatory minimum threshold 
quantities for powder cocaine offenses, as there is no evidence to 
justify such an increase in quantity-based penalties for powder cocaine 
offenses.^"^ 


The Subcommittee on Crime of tlie House Committee on the Judiciar}’ geiieralh’ defined 
serious traffickers as "managers of the retail traffic, the person who is filling the bags of heroin, 
packaging crack cocaine into vials . . . and doing so in substantial street quantities'’ and maior 
traffickers as “manufacturers or the heads of orgaiizations who are responsible for creating and 
delivering ver\’ large quantities." See H.R. Rep. No. 99-845, pt. 1, at 11-12 (1986). hi the 2002 
Commission Report, the Commission concluded that increasing the five-year mandatoiy- 
minimum threshold quantity to aT least 25 grams, resulting m a drug quantity' ratio of not more 
than 20 to 1, would provide a penalty stnicture for crack cocaine offenses that would more 
closely reflect the overall penalty structure established by die 1986 Act. USSC, 2002 
Commission Report, supra note 1. at 106-07. 


■' In the 2002 Conunission Report, the Conunission suggested diatif, in Congress's judgment, 
penalties for powder cocaine offenses should be increased, specific sentencing enhancements 
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In addition, the Commission recommends that any legislation implementing these 
recommendations include emergency amendment authority for the Commission to 
incorporate the statutory changes in the federal sentencing guidelines. Emergency 
amendment authority would enable the Commission to minimize the lag between any 
statutory and guideline modifications for cocaine offenders. 

D. Recent Commission Action 

The Commission’s strong desire for prompt legislative action notwithstanding, the 
problems associated with the 100-to-l drug quantity ratio as detailed in this report are so 
urgent and compelling that on April 27, 2007, the Commission promulgated an 
amendment to USSG §2D1. 1 to somewhat alleviate those problems. The Commission 
concluded that the manner in which the Drug Quantity Table in USSG §2D1.1 was 
constructed to incorporate the statutory mandatory minimum penalties for crack cocaine 
offenses is an area in which the federal sentencing guidelines contribute to the problems 
associated with the 100-to-l drug quantity ratio. 

The amendment, which absent congressional action to the contrary will become 
effective November 1, 2007, modifies the drug quantity thresholds in the Drug Quantity 
Table so as to assign, for crack cocaine offenses, base offense levels corresponding to 
guideline ranges that include the statutory mandatory minimum penalties (as opposed to 
guideline ranges that exceed the statutory mandatory minimum penalties). 

Accordingly, pursuant to the amendment, five grams of crack cocaine will be assigned a 
base offense level of 24 (5 I to 63 months at Criminal History Category T, which includes 
the five-year (60 month) statutory minimum for such offenses), and 50 grams of cocaine 
base will be assigned a base offense level of 30 (97 to 121 months at Criminal History 
Category 1, which includes the ten-year (120 month) statutory minimum for such 
offenses). In order to partially address some of the problems that are unique to crack 
cocaine offenses because of the 100-to-l drug quantity ratio, crack cocaine quantities 
above and below the mandatory minimum threshold quantities will be adjusted 
downward by two levels. 

Having concluded once again that the 1 00-to-l drug quantity ratio should be 
modified, the Commission recognizes that establishing federal cocaine sentencing policy, 
as underscored by past actions, ultimately is Congress’s prerogative. The Commission, 
therefore, tailored the amendment to fit within the existing statutory penalty scheme by 


targeting more culpable offenders would promote sentencing proportionalit)- to a greater degree 
than could be accomplished simply b\' raising the quantity-based penalties for powder cocaine 
offenses. USSC, 2002 COMMISSION RHPORI', siipranotQ 1. at 110-11. 

Sec supra pp. 2-3. 

■'* The cunendment also includes a mechcuiism to detemiine a combined base offense level in cui 
offense involving crack cocaine and otlier controlled substances. 
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assigning base offense levels that provide guideline ranges that include the statutory 
mandatory minimum penalties for crack cocaine offenses. 

The Commission, however, views the amendment only as a partial remedy to 
some of the problems associated with the 100-to-l drug quantity ratio. Tt is neither a 
penuanent nor a complete solution to those problems. Any comprehensive solution 
requires appropriate legislative action by Congress. Tt is the Commission’s firm desire 
that this report will facilitate prompt congressional action addressing the 100-to-l drug 
quantity ratio. 

E. Orgamzation 

The organization of the remainder of this updated report is as follows: 

Chapter 2 analyzes Commission data on federal cocaine offenses and 
offenders. Appendix A explains the methodology used in this chapter. 

Chapter 3 describes the forms of cocaine, methods of use, effects, 
dependency potential, effects of prenatal e.xposure, and prevalence of 
cocaine use. 

Chapter 4 describes trends in cocaine trafficking patterns, price, and use. 

Chapter 5 reviews state sentencing policies and examines the interaction 
of state penalties with federal prosecutorial decisions. 

Chapter 6 reports recent case law developments relating to federal cocaine 
sentencing. 


Appendices B and C summarize public hearing testimony and written 
public comment on cocaine sentencing policy. 

Appendix D presents sentencing and prison impact information on a 
variety of modifications to the penalty levels for crack cocaine offenses. 

Appendix E sets forth the guideline amendment promulgated on April 27, 
2007, and presents the sentencing and prison impact information for the 
amendment. 
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Chapter 2 

ANALYSTS OF FEDERAL SENTENCING DATA 

A, Introduction 

This chapter presents an analysis ofkey data about cocaine offenses collected by the 
Commission and updates and supplements much of the data presented in Chapter 4 of the 
2002 Commission Report. This analysis demonstrates that the major conclusions of the 2002 
Commission Report remain valid. 

• The majority of powder cocaine and crack cocaine offenders perform low- 
level trafficking functions, although there has been an increase since 2000 in 
the proportion of cocaine offenders identified as performing a wholesaler 
function. 

• The majority of powder cocaine offenses and crack cocaine offenses do not 
involve aggravating conduct, such as weapon involvement, bodily injury, and 
distribution to protected persons or in protected locations. However, the 
proportion of cases involving some aggravating conduct has increased since 
2000 for both types of cocaine offenses. 

• Certain aggravating conduct occurs more often in crack cocaine offenses than 
in powder cocaine offenses, but still occurs in a minority of cases. 

Historically, sentence lengths for crack cocaine offenses have exceeded those for 
powder cocaine offenses. This chapter examines the offense conduct and offender 
characteristics that have contributed to this trend. The data in this chapter are derived from 
the Commission’s Fiscal Year 1992 through 2006 datafiles (hereafter, 1992 - 2006) and 
special coding and analysis projects consisting of random samples of both the 2000 and 2005 
Fiscal Year datafiles (hereafter, 2000 Drug Sample and 2005 Drug Sample, respectively).^^ 
Relevant data in the Commission’s Fiscal Year datafiles include information on drug type 
and quantity, guideline applications, sentences imposed, and sentences relative to the 
guideline range. Data in the 2000 and 2005 Drug Samples supplement the Fiscal Year data 
with information on offender characteristics and offense conduct collected from the narrative 
offense conduct sections of the Presentence Reports, as adopted by the sentencing courts. 


Tlie rcmdoni sample of the Fiscal Year 2005 datafile was collected for the Commission’s 
quinquennial series of drug coding projects and consists of a 25 percent random sample (2,570) of 
powder cocaine (1,398) and crack cocaine (1,172) cases sentenced after the date of the dceision in 
Booker (i.e., January' 12, 2005 ihrough September 30. 2005). Data on trends and analyses of die 
overall powder cocaine and crack coaine offender populations use die Fiscal Year 2005 and Fiscal 
Year 2006 datafiles ratiier than tlie 2005 datafile in order to use the most current data available. 
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I. Back(ronnd 

Pou'da cocaine and cfack cocaine ofTensca together hiaorically have accounted for 
about half of the federally-tentenced dnig trafTicking ofTendert. approxintaidy 1 1.000 in 
2006 In 1992. powder cocaine oPTcnsescoinpeited 74 pereent of the 8.972 cocaine offenKj 
and crack cocaine offenKa accounted for 26 percent of the cocaine offenses By I9<>6.the 
haal number of uicaine nffensev decieaved slightiv to 8,706 and appttninialelv half of 
cocaine offenses were powder cocaine and half were crack cocaine olfenses This even 
distribution of types of cocaine has remained consistent through 2006. with 5.744 powder 
cocaine offenses and 5.J97 crack cocaine offenses sentenced in that Fiscal Year (See Figure 
2 - 1 ) 


Fqture 2-1 

Trend In .Number of Powder C'oealne and Crack Cocaine OITenders 
sv iTR-sv lias 
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Federal crack aKaine offenders consistently have leceived substantially longer 
sentences than powder cocaine offenders, and the difference in sentence length between 
these two groups of offenders has widened since 1992 As Figure 2-2 shows, this increase 
largely results from an overall decline in average sentences for powder cocaine offenses (99 
mwiths in 1992 to 86 months in 2t)06), while the osenge sentences far crack cocaine 
offenses icmaiiied stable during the same period (124 moruhs in 1992 and l22inonlhsin 
2006) This difference steadily increased between 1992 and 1997 and leveled out from 1997 
through 2004 (Fig 2-2). Figure 2-5 combines the average sentence dtu provided in Figure 
2-2 and displays ihc percent difference between powder cocaine sentences and crack cocaine 
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sentences for the same penod Between I9Q7 and 2004, the ditfaence in ivere^ sentence 
was relatively sl^le. with crack mcaine sentences Iretween 49 4 percent and 55 X percent 
longer than powder cocaine sentences In 2005 and 2006, the dilTcrcnce in average sentences 
narrowed somewhat with crack cocaine sentences 44.2 percent and 43 5 perceni higher than 
powder cocaine sentences, respectively 


Figure 2-2 

Trend in Prison 5imlrnres for Powder Cocaine and Cmclv Cocaine Offenilers 
mm mm 




As detailed (hroughout this chapter, these changes in average scntetKcs ore 
attributable to. umong other things, changes in drug quantities involved, the uccunence of 
certain aggravating taciors in the cdTenses. the impact of certain changes in siatulocy and 
guideline sentencing policy the enactment of the "safety valve** sentence reduction for 
some non-violeni offendenX'' and the criminal history of offenderi 


** USSG ^5C 1 .2 < Limitation of Appbcabilitv of Slatulocv MiouiMm Sentences in Certain Coses! 
alkms itic oourt In sentence qualify aficnden hdow the qimhtv hoced Uanitnrv mandolnrs 
mintimim penahv In order to qualiA for the tafnv valve, die defondam must not have mote than one 
choiinal history poinL must not have used violence or wcopoos. muil not have been an oqtaniacr or 
leader mint nm have m a onntiraiing cnmtnal enterprise and muU lutvc ptnvided m a 

timely manner, all informanon about the offeme to the Covemmem In addition, the offoiuc must not 
have resulted in death or scnotti bodiK imutv . Punuant to CSSCf^D I Mbh^lofTcodcfs meeting 
the critcnasirt lurth in fSC'l 2 Naumov be digibk for a two Icvd uffenne level naiueUuii 
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Klgurf 2 J 

Trend in Proportional DifTerencn DetwMn Average Cocaine Sentence* 
It im-iv tee* 



B. OriTNsE *M> OrrtNDrn Cii*R*tTrBisTits 

Sentencing range* for dnig ofTente* lenlcnced under the federal sentencing guideiinet 
are determined by drug quantity' and type, the peeietKe of aggrav ating factor* (e.g.. 
aggravinng role, weapon involvcmcni) and mitigating factors (eg., minor role), and the 
ulYmder's criminal history Ihis section provides trend data for these factors from the I W2 
through 200b Fiscal Year datafiles, a* well as complementary data from the 2000 and 2005 
Drug Samples The major coiKlutiont that may be drawn from these data arc 

• The majority of federal cocaine olTendcrs generally perform low-level 
lUnction*. but the proportion of powder cocaine and crack cocaine w holesaler* 
has increased since 2000 

• The majonty of federal cocrune ofl'cnscs do nor involve aggravating conduct 

• Some types of aggravating conduct occur more often in crack cocaine than 
pimdet aicainc oflenses 
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• Historically, the majority of crack cocaine offenders are black. Powder 
cocaine offenders are now predominately Hispanic. 

• While the average age of federal powder cocaine offenders has remained 
unchanged, the average age of crack cocaine offenders has increased. 

1. Demographics 

This section updates the demographic data and trends presented in the 2002 
Commission Report. The data from the Commission’s Fiscal Year datafiles provide 
information comparing race and ethnicity, citizenship, gender (offender characteristics which 
are not relevant in the determination of a sentence'^^), and age (a factor which is not 
ordinarily relevant in determining whether a departure from the guidelines is warranted^^) for 
federal powder cocaine and crack cocaine offenders. 

Table 2-1 presents the demographic characteristics of federal cocaine offenders. 
Historically the majority of crack cocaine offenders are black, but the proportion steadily has 
declined since 1992: 91.4 percent in 1992, 84.7 percent in 2000, and 81.8 percent in 2006. 
Conversely, the proportion of white crack cocaine offenders has increased steadily from 3,2 
percent in 1992 to 5.6 percent in 2002, to 8.8 percent in 2006. For powder cocaine, Hispanic 
offenders have comprised a growing proportion of cases. Tn 1 992, Hispanics accounted for 
39,8 percent of powder cocaine offenders. This proportion increased to over half (50,8%) by 
2000 and continued increasing to 57.5 percent in 2006, There has been a corresponding 
decrease in the proportion of white offenders for powder cocaine, comprising 32.3 percent of 
offenders in 1992, decreasing by approximately half to 17.8 percent by 2000, and continuing 
to decrease to 14.3 percent by 2006. 

Nearly all crack cocaine offenders are United States citizens (96.4% in 2006, which is 
consistent with the rates in 1 992 and 2000), reflecting the fact that this form of the drug 
almost exclusively is produced and trafficked domestically. See Chapter 4. In contrast, in 
2006 only 60,6 percent of powder cocaine offenders were United States citizens, continuing a 
steady decline of United States citizens convicted of powder cocaine offenses since 1992 and 
reflecting the international aspects of the powder cocaine trade that are absent for crack 
cocaine.^"* 

The two drug types are more similar in other demographic measures. Male offenders 
comprised the overwhelming majority of offenders for both drug types (90.2% of powder 


’USVeUSSG §5H1.10. 

'' See USSG §5H1.1. 

' ' See Drug Enforcement Administration, U.S. Department of Justice, Drugs of Abuse 33 (2005). 
Cocaine hydrochloride is processed in and exported from South America. Crack cocaine is produced 
in the United States using the imported powder cocaine. 
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cocaine offenders and 91.5% of crack cocaine offenders) in Fiscal Year 2006, which is 
consistent with federal drug offenders generally across drug type and over time. There is a 
small difference in the average age of powder cocaine and crack cocaine offenders, with 
powder cocaine offenders being slightly older. 

The age trend since 1 992 indicates stability in the average age of powder cocaine 
offenders (34 years in 1992 and 2006). This differs from the trend in crack cocaine 
offenders, whose average age increased across the same years from 28 to 29 to 31 years of 
age.^^ The aging of federal crack cocaine offenders is consistent with testimony received 
from Professor A1 Blumstein and Dr. Bruce Johnson, who link the aging of crack cocaine 
traffickers to the reduction in violence in crack cocaine street markets. See Chapter 4. 

2. Offender Function 

To provide a more complete profile of federal cocaine offenders, particularly their 
function in the offense, the Commission undertook a special coding and analysis project to 
supplement the data reported in the 2002 Commission Report. This section reports data from 
the recent project as well as that reported in the 2002 Commission Report. The 
methodologies used in these two projects are described in Appendix A. Using actual cases 
sentenced after the date of ihQ Booker decision, this analysis project assessed the function 
performed by drug offenders as part of the offense. 

Offender function was determined by a review of the narrative in the offense conduct 
section of the Presentence Report independent of any application of sentencing guideline 
enhancements, reductions, or drug quantity and, therefore, does not indicate a court 
determination of function in the offense. Furthermore, offender function was assigned based 
on the most serious trafficking function performed by the offender in the drug distribution 
offense and, therefore, provides a measure of culpability based on the offender’s level of 
participation in the offense, independent of the offender’s quantity-based offense level in the 
Drug Quantity Table in the drug trafficking guideline. Offenders at higher levels of the drug 
distribution chain are presumed to be more culpable based on their greater responsibilities 
and higher levels of authority as compared to other participants in the offense. 

Each offender was assigned to one of 2 1 separate function categories based on his or 
her most serious conduct described in the Presentence Report. Terms used to describe 
offender function do not necessarily correlate with guideline definitions of similar terms. For 
example, as seen below, the definition of manager/supervisor used in the coding project to 
describe offender function does not match the guideline definition of manager or supervisor 
inUSSG§3Bl .l (Aggravating Role). The 2 1 categories were combined into eight categories 
to facilitate analysis and presentation of the data. The eight analytic categories are listed 
below with brief descriptions of the conduct involved. A complete list of the 21 function 
categories and definitions appears in Appendix A. Function categories are displayed on the 
figures in this chapter in decreasing order of culpability from left to right. The categories 


’’ For a graphic representation of this trend, see Figure 4-1 in Chapter 4. 
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described below represent a continuum of decreasing culpability ranging from importer/high- 
level supplier to user only. 

• Tmporter/high-level supplier: Imports or supplies large quantities of drugs, is 
near the top of the distribution chain, and has ownership interest in the drugs. 

• Organizer/leader/grower/manufacturer/financier/money launderer: Organizes 
or leads a drug distribution organization, cultivates or manufactures a 
controlled substance, or provides money for importation or distribution of 
drugs, or launders sales proceeds. 

• Wholesaler: Sells more than retail/user-level quantities (more than one ounce) 
in a single transaction, purchases two or more ounces in a single transaction, 
or possesses two ounces or more on a single occasion, or sells any amount to 
another dealer for resale. 

• Manager/supervisor: Talces instruction from higher-level individual and 
manages a significant portion of drug business, supervises at least one other 
co-participant but has limited authority. 

• Pilot/captain/bodyguard/chemist/cook/broker/steerer: Pilots vessel or aircraft, 
provides personal security for another co-participant, produces drugs but is 
not the principal owner, arranges for drug sales by directing potential buyers 
to potential sellers. 

• Street-level dealer; Distributes retail quantities (less than one ounce) directly 
to users. 

• Courier/mule: Transports or carries drugs with the assistance of a vehicle or 
other equipment, or internally, or on his or her person. 

• Renter/loader/loolcout/enabler/user/all others: Performs limited, low-level 
functions such as providing a location for drug transactions, runs errands, 
knowingly permits conduct to take place, possesses small amount of drugs for 
personal use (includes offenders whose function was not determinable from 
the description in the Presentence Report). 
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Figun: 2-4 shows Ihc otTcndn function catcgoty distributions for powder cocaine and 
crach cocaine on'emteis fiom the 200) Ibii^ Sample As in 2(KID. the function caleitory with 
the laryesi propotlion of powder cocaine ofTienders remains courier&'mulcs (3) 1 %} and for 
crack cocaine ofTeoders^ street-level dealers ($5 .4S) While this concentration of functions 
is consistent with the 2000 Dru); Sample, some changes had occurred by 2005 


Figure 2-4 

Most Serious Funclioa for Ponder Cocaine and Crack Cocaine Offenders 

iBaant «• < gaifvri la 4»r P riiiawa k * K«fMril 

Drag SMa^ 



19 




154 


The concrntrnlion of powder conitic oil'cndcrs in low-lcvd functions shihcd 
unnewhat lowaid higher level funciionv between 201X1 and 200^ In the 2(KK1 llnig Sample, 
ilrecl-level dealers (28 SS) and couricrs/mulcs (} I 4S) combined to account for more than 
half (59.9H) of powder cocaine ofTenders (Fig 2*5) In 2005. these two functions accounted 
for only 40 4 percent of powder cocaine ofTenders The decrcaM in the proportion of these 
two lower level functions seems to be attnbutable to a shift (tom street-level dealing (28. S'* 
of nlTenders in 2000 conipai ed to 7 3% in 2005 ) to whidesaling ( 1 2 .1% tif iifTendeis in 2000 
compared to 24 I5h in 2005) 


Kgure 2-5 

Most Serious Function for Powder C'oealne Offenders 
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Crock codirur oA'cndcro also arc concentrated in lower level functions In contrast to 
powder cocaine, lumever. crack aicaine oflenders continue to duster only in the slieel4e>d 
dealer cate^oev Approximately tMoihirds (66 of crack cocaine oTTenders were street* 
Icvd dealers in the 2000 sample, but this proportion decreased to 55 4 percent in 2005 (Fig. 
2-6) As with powder cocaine, there wu a corresponding increiK in crack cocaine 
wholesalers, from 0. ] percent in 2000 to 22.7 in 2005 


Kigiiir 2*6 

^losi Serious Function for Crack Cocaine Offenders 
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The sourvn of the two dnigs likely Bceoimt foe thew dilTermces m olTcndir lunctton 
kiguie 2-7 ilcrounvtiiitn the diflTemil tiafllcking palinn'i fw ewh type of cocnine by 
illiMtraling the geographic uope of each type of offense Powder cocaine is produced 
outaide the United Suica and mutt be imponed The trafficking of powder cocaine requiret 
couriers to bring the cocaine into the Umted Stales and oiher mid- and low-level participants 
to distribute tl throughout the country Supporting this fact is the large proponion of pow der 
cocaine onentec. neatly two-lhird% 160 that are inletiulional (42 tirik) of nalitaial 
< 1 8 2Tk> in scope In contrast, with rare exception, crack cocaine is produced and distributed 
domesticall)' and the international courier/mule component largely it abteni This fact alto it 
fupponed by the data In Figure 2-7 showing that a small proportion of crick cocaine olTcnses 
(6 0*'«) ate cither national or inlemalional in scope, and more than hair(^66%) occur at the 
neigbbrahnid level Iltexe data on geogiaphic scope futthei uiideiscoie the function data 
repocted above that couriers/mules predominate in powder cocaine ofTenses and streel-lev d 
dealers predominate in crick cocaine ofTenses 


Figure 2-7 

Geograpkle Scope of Powder Cocaine and Crack Cocaine Orienses 

l>niK 
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Due to the increase in wholesalers noted in the 2005 Drug Sample, the Commission 
undetlook further analysis of the ofTendets in this group to learn more about their activities 
An ofTender was categorized as a wholesaler ifhis ofTcnM conduct at described in the 
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PrrsnKmcc Rrpon imbcitcd ihai the otTrndcr sold any dnig quintiiy to an IndiMdual who 
mold the dtiigv wid mwe than a tetail at um lesd i|uanlity (/.e., nuwr than one (wnce) of 
the dtug in a single tiansaclion. or possessed or purchased in a single transaction more than 
two ounces of the drug The quantities used in this definition are consistent with the findings 
fiom the literature regarding the organization and disthbution panems of drug tranicking 
organizations discussed in Chapter 5. 

Despite the fact that the w holesaler function is defined as transactions of one ounce or 
more, the median quantity bought or sold by these offenders Is much greater for both forms 
of the drug Figure 2-8 shows, for powder cocaine and crack cocaine wholesalers, the 
median largest single quantity associated with the conduct defining the wholesaler category 
sale, puichase. « possession Oveiall, llie median wholeuile amounts for powdei cocaine 
(ranging from 549 I grams to one kilogram) are substantially gieaier than for crack cocaine 
(ranging from 55 4 grams to 141 $ grams). 

Fignre 24C 

Median Single Largest Wholesale Quantity by Conduct for 
Powder Cocaine and Cmek Cocaine Offenders 
ss teas Dm imipu 



As discussed above, the ofi'ender function distribution in Figure 2-4 illustrates the 
most vrHiNs function the olTender performed The Comimssaon also analyzed the most 
firt/iMiiH function of powder cocaine and ctack cocaine wholesalers As lo those offenders 
for whom wholesaler was the most strloo^ function performed in the drug trafficking 
enterprise. (24 1% of powder cocaine onfenies and 22. 7% of crack cocaine offenses in the 
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200^ Drug SampIcK vk-holcsalcr also was the function most /hv/uerir/i' performed In some 
cases, howeser. tlie most serious function ilesctibed in the Piesenlence RepiHf is a step or 
two al>o\e the most frequently performed function As Figure 2^^ shows, 7 S percent of 
powder cocaine wholesalers most frequently performed functions less serious than 
wholesaler Slightly more than oocMlurd of crack cocaine wholesalers most often 

performed less culpable functions For these ofTenders, dassificailion as a wholesaler may 
overslale their overall culfuhililv as niemiiteil hy nKnl serious function 


Figurr 2*9 

Most Common Koactlon for Powder Coealne and C’nek C’oeaine W holesalers 
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4. Drug Quantity 

Drug type and quanaty arc the two primary factors that determine ottense levels 
under the fetle«ai sentencing guidelines, combining to establish the base olTense Icsd for 
drug trafficking offenses Figure 2* 10 shows the disirihtilion of quantity -driven base 


^ IYh; 2tKK) Drug Sample daU show a ftinulai distribulioa. that la 31 pvrceiil of pimdci cocaine 
wholesalers and ?0 5pctrcnt orcrack cocaine wholcsalcn most commonh acted in Icn serious mics 
in the drug trafficking offenK Additional analyui of wholesalers can be found to Appendix A 

*' rmal oftenie level (oftenK scicrit) I and ennunal hisiors score cooipoK the icrttcal and boriaontal 
axes of the umlcncmg UMc. nnpcctivciv (Hfisivc kvd values incncose or doervow based on 
oftender conduct, and the imcrscctioA of these calculated vahies dctcmuncs the sciucncing guidclaic 
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oHcnwr levels for powder cocaine ind cnck cocaine otfenders file disinbution of olTenders 
across have iifren<»e levels is siinilar fua hcah drug types Ihe (neiwlietmin^ntaiority uriHilh 
powder cocaine (S5 5%) aial crack cocaine (91 2^^) offenders receive base offense levels of 
26 or greater (that ia. drug quantities at or above the five-yetr mandator)' minimum threshold 
quantity) For both powder cocaine ( 19.7^^) and cradc cocaine offenders (26 7%), btK 
offense level of 32 (which corresponds to the threshold quantities for the ien<ycar stitutor)' 
mamJaliiry minitiiimi) is feedved most ofien. followtti by base iilTeiise level 26 ( IX X^/ii of 
powder cocaine offenders and 20 9f'^ of crack cocaine offenders) fhis base offense level 
distribution tends to support testimony that federal law enforcement targets offenses at the 
point they involve the minimum quanaty thresholds for prosecution ** 

Fixarr 2-10 

nislribution orilrug TrafTickiag GuidHiae (liSSG $2DI.I) Base Offense l^els 
for Powder Cocaine and Crack C'ocalne Offenders 



range for the offcnw Base oOciuc kvcl 43 is applicable under drug tiafTickuig guNklanc DSSG 
f?DI 1(a)(1) for vudatum of specific vuhwclium nf title 21, 1 'niod SlarimCnde, and nruiilmg doadi 
or Knous bodilv in|Uf\ ftom uscoftbe substance for oflimders with one or more pnorconvicuoos for 
a similar ofTcMc Base offense kvcl 3t can be applied both based on the Drug Quaolitv Table and 
punauinl to l/KSCi 421>l l(aX^) fur v lulalians oficpecdic ■udneebtun of tilk 21, touted Stoles Codo 
resulting death or serious bodilv tniurv from ihc of the substance In addition. f2Dl KaN?) provides 
for reductioM in quanbtv -based base offenK kvcls for offenders rccciv mg mitigating n>k reductions 
uiidet {3BI 2 

" Ser Sbilrntciil of R Alewider Acmta. Ifnilcd Slates Anan»e> . Snahera Distnel of Honda. In the 
USSC. regarding Cocaine Scmcncing Polic>. November 14, 2006, at Tr 50 
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Figure 2-11 shows the median drug weights for powder cocaine and crack cocaine 
offenses at guideline base offense levels of 26 through 36 (for those offenders who did not 
receive the “mitigating role cap” as provided in USSG §2D1 . 1(a)(3)). Base offense level 
32, the level comprising the largest proportion of both powder cocaine and crack cocaine 
offenses, includes drug quantities that trigger the ten-year statutory mandatory minimum 
penalty and provides for a sentencing guideline range of 121- 1 5 1 months. The median 
drug weights for the powder cocaine and crack cocaine offenses at base offense level 32 are 
8,045 kilograms and 79.8 grams, respectively. 


The majority of base offense levels for powder cocaine (85.5%) and crack cocaine (91 ,2%) offenses 
were qu^mtip' based ^aid at level 26 or higher. Cases witli base offense levels of 38 have been 
excluded because, as die highest base offense level on the Drug Quantity Table, diis category- has no 
upper limit for drug quantity. The very' large dmg quantities for some offenses at this base offense 
level md^e presentation of results impractical. For extunple, m Fiscal Year 2006 the single largest 
drug quimtities for powder cocaine tmd crack cocaine offenders widi base offense levels of 3 8 were 
12,000,000 grams and 500,000 grams, respectively. 

This is the applicable sentencing guidelme range for offenders in Criminal History' Categoiy 1 widi 
little or no prior criminal histoiy. 
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Bi<ic ofl'cnw Irvcl 26, thr lo H compnsng the second lirgesl profioflion of both 
piiwdn cocaine and ctack cocaine ofTemm. incliaio dnig ifianliiies Ihal liigtter the five-yeai 
ilalulo(> mandaiory mininuun penalties and provides for a sentencing guiddine range of 6J- 
7S roonthi The median drug welghu foe the ponder cocaine and crack cocaine offenses at 
base offense level 26 are 1,000 grams and 10.5 grams, rcsfiectively Thus for both base 
otfense levels 26 and 32, the median drug quamines are approximately 100 nines grcaler for 
piiwdei cocaine than for caack cocaine, as usaild be expected given lltc 100<liv I drug 
quantity ratio 


Mgurr2-ll 

Median Drug Weight for Powder Cocaine and Crack Cocaine Offenders 

ssiaas 



M n w u M u 



* Hiif is the a^icabk Kntcfictfi^ guMkhne range foroflcndcn in Cnminal Histoo Category I nith 
link or no poor cnminal histoi) . 

" The lOCHo* I dnig qiaitfit) ratio between poti\<ki coCeUfM iUiil crack cocamc offciMcs it pro\ ided 
fbr li> fcdcfni vtatutc «f ihc bmin for quanim thirdudiK that dcrctminc die itanilim mandainr\ 
mmimuin Kiiicnccs 
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Most oorainc olTrndcrs in the federal system are convicted of statutes cairytng a fivv* 
ut ten-yriii ciumiatuiy nunimum penalty In Kiscal Year 2(KI<i. TV I percent of pimdcs 
cocaine oflendeis and 79 9 percent of crack cocaine offeiulers were conv icted of statutes 
cairy ing mandatory miniinums Figuret 2*12 and 2* 1 2 ihow. for powxier cocaine and crack 
cocaine oflenses in the 2005 Drug Sample. retpccDvdy, the prapontoo of onenders in each 
function category exposed to mandatory minimum sentences based on diug quannty 

Exposure to mandatory minimum penalties docs not decrease substantially with 
ofTendcr culpability at meaiured by oflender function For example. 95 2 percent of the 
highest level pouder cocaine ofFei^ers (impottcrs/high-lcvel supplicn) fa^ mandatory 
minimum penalties, as did more than SO S percent of powder cocaine councrs/mulcs, the 
most pievalenl uffendet function for powtler cocaine 

Figure 2-12 

Fonder Cocaine OfTendera Exposed to .Mandatory Minimum Penalties 
for Enrh Offrndrr Funrlnin 



** FiguRi 2-12 and 2*12 dcmonitiaic the diffcrentiai m ibe percentage of powder cocame dcfendanla 
whu face bin am nut sentenced tu momkilurv mmuniitn pcmlUes versus clack cueainc dcfcmlanls 
who aie eonvKted of bui are ikx semcneed lo nundaion mmimum pcoahiet 
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Similiriy. among craci cocaine on'enders ihcrr ts little distinction across function in 
espirtutr to Hune niandakay tninirmim pennllies At lensl W) peri;:efil of crack cocaine 
ofTenders in the three most culpable ofTender function categories were subject to mandatory 
minimum penalties (Fig 2*13). Additionally, the majority (73 4S) of street*levei dealers, 
the most prevalent type of crack cocaine ofTenders. were subject to mandatory minimum 
penalties 


Figure 2*13 

Crai'k Corainr Offenders Fs|K>sed to IMniiiliiInry Minimiiin Penalties 
for Faeh OfTender Funelioa 

ft taas iwnfSMMpi* 
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AvcTtt}^ impnwfifncnt irrmv for cociinc on'cndcre in each of the olTcfidcr function 
cnle^dNin reflecl Ihe mamlaiurv niinitnutn disltibiilum^ described above Kut buih types of 
cocaine the longest prison terms \%«fc imposed for ofTenders in the lU'O most serious function 
categories, offenders u-ho most often tA-cre exposed to ten-year <or more) mandaiosy 
minimum penalties (Fig 2-14) Posvder cocaine imponcnilugh-lo'el suppliers and 
organizersleaders/grcns'crV manufacnireTv^tinanciers.'money laundcrers had avenge pnson 
terms of 122 months and 157 intmlhv respectively I he same IwngTcminoT crack cocaine 
offenderv importers and organiurv had average prison terms of 148 months and 207 
months, respectively The most substantial differences betsveen possder cocaine and crack 
cocaine offenders illustrated in Figure 2-14 arc the longer sentences for strcct-lcvd dealers of 
crack cocaine (*>7 months compared to 48 months for powder cocaine ofl'cnders) and 
wlHilesalers of crack cocaine (142 months aanpared to 78 months for powder cocaine 
offerKfers) 


Figure 2-14 

\\ rragr Lraglli of Iraprisoiiinml for Pimilrr Cm*aiiir 
and (rack Cocaine Offenders for Kaeli Offender Function 
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5. Aggravating Conduct 

Only a minority of powder cocaine offenses and crack cocaine offenses involve the 
most egregious aggravating conduct, but the presence of this conduct has increased for both 
forms of the drug since 2000. Tn addition, aggravating conduct continues to occur more often 
in crack cocaine than in powder cocaine otTenses. 

The federal sentencing guidelines provide for increased sentences in cases where 
aggravating conduct (c.g., weapon possession) is present, and the application rates of such 
enhancements are collected in the Commission's Fiscal Year datafiles. The 2000 and 2005 
Drug Samples supplement that information with analysis of whether such aggravating 
conduct occurred, regardless of whether the guideline or statutory sentencing enhancements 
for that conduct were applied by the sentencing court, as well as whether other aggravating 
conduct that is not currently covered by a guideline sentencing enhancement. The latter 
analysis was based on a review of the offense conduct narrative in the Presentence Report 
and does not reflect findings by the sentencing court. The following is an analysis of the 
aggravating conduct based on both the Commission’s Fiscal Year 2000 and 2006 datafiles 
and the 2000 and 2005 Drug Samples. 

a. Weapon Involvement 

Weapon involvement, by any measure, is the most common aggravating conduct in 
both powder cocaine and crack cocaine offenses but is present in only a minority of both 
powder cocaine and crack cocaine otTenses. However, weapon involvement, broadly 
defined, has increased since 2000 in both powder cocaine and crack cocaine offenses, and 
crack cocaine offenses continue to involve this conduct more often than powder cocaine 
offenses. 


31 



Figure 2*1 ^ shows wmpon insolvcmcni data Trom the 2000 and 200^ Drug Samples 
In llir>e samples, weapon invulvenienl is defined as weapon invtdvrmenl in (he u^ense by 
ivn participant, a broad definition that ranges from weapon use by the ofTender to mere 
access to a weapon by on un*indicted co^nicipont In 2000. 25.4 percent of powder 
cocaine oflTcnscs and 35 2 percent of crick coctinc ofTcntcs involved weapons under this 
definition The rate of weapon involvement increased (o 27.0 pacent for powder cocaine 
oiTeitses and 42 7 peic'cnt for crack cocaine ofTenso in 2005 undo this iMiihtion 


Figure 2-15 

V\ eapon Insols emeni for Powder Cocaine and Crack Cocaine Offenses 
yi im we SV IMS Oraa SanfO** 


O r C’wsinr !••• ■ rmm4wf (’•caUr IMS 

0< racS I aaaUia ■! rarli < *cala»« IMS 
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Using ■ luiiTowrr measure of weapon mvotsemenl also imiicoles an increase in 
weapon inc in nack cocaine odTenses bul not in puwtla cocaine olTensm T his ineasuie 
rdita exclusively on oflenkr conduct and excludes weapon invoivemenl by others in the 
olTense Using this ninowcr measure, powder cocaine ofTendere had access to. possession 
of, or used s weapon in 15 7 percent of cares in 2005 compared to 17.6 percent in 2000 (t 
decrease of I *> pereemage points) Crack cocaine oflenders. however, had access to. 
powevviim of, in used a weapon in .)2 S percent of caves in 2005 ctanpaied to 25 5 percent in 
2000 (on increase of 6 0 percentage points) (.Vw Figure 2- 16, .vee oImi Figure 1 7 in 2002 
Commission Report) 


Figure 2,16 

Uffender Weapon Involvement and W'enpon F'nhnncemenis 
for Powder Cocaine and Crack Cocaine Offenses 

SXneSI>nliS.iii,l, 


readtt CnalK CrwS tmtaimt 

taasilriaiSeiiHW MOS Dnqi Saaigib 




The finding that only a minority of powder cocaine and crack cocaine offenses 
involve weapons fusing the namrwer meaviiie) is consavlenl with the 2000 llnig Sample, llui 
showed 1 7 6 percent of powder cocaine and 25 5 percent of ciack cocaine offenders had 
weapon invotvenKni Moreover, like the 2000 Drug Sample, when examining only ofTcnses 
in which weapons were accessible, possessed, or used by the ofTender, the nature of the 
weapon invof vemcm tended to be relatively less aggravated tn nature Powder cocaine 
olYenders used a weapon in only O g percent of the cases fcompaicd to I 2% in 2000) and 
crack cocaine offenders used a weopun in laily 2 9 percent of the ca.ses (conipaied to 2 15k in 
2000) Weapon use by the offender continues to occur in only a minority of both powder 
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cocaine and crack cocaine offenses, as evidenced by the fact that 84.3 percent of powder 
cocaine and 67.6 percent of crack cocaine offenders had no weapon involvement in 2005. 

The current federal sentencing scheme provides two alternative means for increasing 
sentences for weapon possession in drug trafficking offenses, and application rates of these 
sentencing enhancements provide an even narrower measure of weapon involvement. 

Federal drug offenders with weapons may be either convicted under 18 U.S.C. § 924(c) 
(involving possession of a firearm in relation to a drug trafficking offense) or, alternatively, 
they may be subject to application of the weapon enhancement in the drug trafficking 
guideline.'*"' 

The bar charts in Figure 2- 1 6 show that not all cocaine offenders whose offense 
conduct include weapon involvement (based on the offense conduct narrative in the 
Presentence Report) receive guideline or statutory sentencing enhancements for this conduct. 
More than 40 percent of powder cocaine offenders who had access to, possession of, or used 
a weapon received neiiher the guideline weapon enhancement nor a conviction under 1 8 
U.S.C. § 924(c). Similarly, nearly one-third (30.3%) of crack cocaine offenders who at least 
had access to a weapon received neither weapon enhancement. The fact that weapon 
enhancements were not applied to seemingly eligible offenders may be attributed to various 
factors evidentiary issues, plea bargaining, etc.). 

Figure 2-17 shows trends in the application rates of statutory and guideline weapon 
enhancements for a// cocaine offenses sentenced between 1995 and 2006.'*^ Figure 2-17 
indicates that, since 2000, application rates of sentencing enhancements for weapon 
involvement have increased for both powder cocaine (10.6% to 13.0%) and crack cocaine 
(21 .6% to 26.5%) offenses. This increase largely is attributable to an increase in convictions 
under 1 8 U.S.C. § 924(c). Between 2000 and 2006, the proportion of powder cocaine 
offenders receiving a statutory weapon enhancement more than doubled, increasing from 2.4 
percent to 4.9 percent. The trend for crack cocaine offenses is similar with rates of statutory 
weapons enhancements increasing from 4.0 percent in 2000 to 10.9 percent in 2006. 


'' A conviction under 18 U.S.C. § 924(c) requires a mandatorv minimum consecutive sentence of at 
least five years, seven years, or ten years, depending on whetlier the weapon was possessed, 
brandished, or discharged, raid tlie guideline enliancement at USSG §2D 1.1(b)(1) provides for an 
increase of two offense levels for possession of adcmgerous weapon, an approximate 25 percent 
increase in sentence. Offenders are eligible for one or die other but generally not botli, except in very- 
rare circumstances- 

The lines in Figure 2-17 show the combined application rates oiboth the statutory- and guideline 
weapon enliaiicements and tlie bars show the individual application rates for each enhancement. 
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Crick cociinc oO'cndm consistcntiy have been morr likdy ihin powder cocaine 
ofTetMlm to teedve Maturcay oi ^liddinc weapon enhiutcemmls. and Ihiv difTetence iia« 
increased o\er time In 2000, 2 1 6 percent of crack cocaine oITenders received one of the 
weapon^reUted sentencing cnhincemenu, compved to 10.6 percent of powder cocaine 
offenders, a difference of 1 1 pcrccnuge points This difference inercas^ to U.5 pcrccnugc 
points by 2006, when the percentage ^ crack cocaine offenders rccavmg cither of the two 
wntencing enluiiicanenlv incteesed Mmiewtial to 26 5 peicenl and the percenlage of |)owdef 
cocaine offenders increased slightly to 13 0 percent 


Fignrr 2*17 

I'rends In Weapon Fnhaacements for Powder Cocaine 
and Crack Cocaine OfTenses 
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The 2005 Dru); Sample data in Figure 2-IS show the application rates of the 
combined guideline and stiilulurv weapiai mlunoemenls fut cocaine ofTendos in each 
olTender funciioa calegor)' Crack cocaine oCTcnders consisienlly have received weapon 
enhancemenu at a greater rate than powder cocaine ofTenders for the five moat serious 
olTcnder functions Weapon enhancement rates were nearly etpial for powder cocaine 
oirenders and crack cocaine olVenders at the low-lcvd functions of street-level dealer (23 8% 
for piiwdei cocaine ofVerrves veisus 22 45a for crack cocaine ofTenvev). ciMuier/miile (2 05a 
for powder cocaine onciues versus 0 05a crack cocaine onintsesx and 
renieriloader/lookoui/enabler/user/ill others (13 IS for powder cocaine offenses versus 
12,7% crack cocaine offenses) 

Figure 2-18 

SiBlnInry anil CinidrliBe Wraiwn Finhancrnirnlv Applied In 
Powder ('ocaine and Crack Cocaine OITensrs for t’ach Ulfendcr Function 


I \ ass IlnM SawfU 



b. X'iolencr 


Contrary to the pailern for weapon involvetneni. the prev alence of violence decreased 
for both powder cocaine and crack cocaine offenses and. continuing a trend identified in the 
2002 Commission Report, continues to occur in only a minoniy of offenses Violence 
continues to occur more ollen in crack cocaine cases than in powder cocaine cases 

Although several guidelines conlain specific guideline enhancements covering 
conduct indicative of violeoce. such u bodily injury or threat, the drug traflicking guideline 
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don not 'nirrrTorr. Ihc C'omniisson cannot use its Fiscal Year datafiln to measure this 
conduct in (bu)( ufTenses Instead, the Cummis.sHin anolv/cd the 2000 and 2tXIS Dnig 
Samples ID find cases where violence was described in the olTense conduct narrative in the 
Presenience Report An olTensc was defined as "violem'' if ar(i‘ participant in the ofTcnse 
made i credible threat, or caused any actual physical harm, to another person Using this 
reiaavdy broad definition, violciice decreased in powder cocaine oOensn from 90 percent 
in 2000 to b 2 percent in 2005. and decreased in crack cocaine oOenses from 1 1 b percent in 
2000 to 10 4 percent in 2005 (Fig 2-19) In addition, actual iqury continued to be rare in 
both powder cocaine and crack cocaine oflenMS. occurring in 2. 1 percent and 5 5 perceiu. 
respectively 


F'igure 2* 19 

Offense Ciindnrl of PimilrrCiicniiir antlCrark Curnine Offenders 
St Mae aae SS tees One Snapln 
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Figure 2>2Q provides d«ti on the specific types of violence that occurred m those 
cocaine offenses thut involved v iolence Fof both powder cocaine (1 2^*) and crack ccKaine 
(4 cdTen&es, threats were the most common form of violence documented Actual bodily 
injury or death occurred in a very small minority of both pow der cocaine (1.5S and \ (^ 
respectively) and crack cocaine (3.3% and 2 2%^ respectively) olTenses 


Hgare 2-20 

Molence Involvement in Powder Cocaine and Crack Cocaine OfTenses 
n 2MS Onn 


Ptmdrr C'oraiar 
2005 Drue Saiapir 

rVatfi 
l<i<H 


An> liaui> 
I 5H 


Tln« 

32H 



Crack Cocaine 
21105 Dnia Sample 
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c. Protected Individuals and Locations 

The involvement of co-participants under 1 8 years of age, rare in both powder 
cocaine and crack cocaine offenses, decreased for both drug types from 2000 to 2005. In 
2000, 1 .8 percent of powder cocaine offenses and 4.2 percent of crack cocaine offenses 
involved minors as co-participants, and these figures decreased to 1 .7 percent and 2.5 
percent, respectively, in 2005. The proportion of cocaine offenses that occurred in a 
protected location’^'" increased for both drug types between 2000 and 2005, but these offenses 
continued to occur infrequently. In 2000, 0.9 percent of powder cocaine offenses and 4.5 
percent of crack cocaine offenses occurred in a protected location. Each increased slightly to 
1.1 percent and 5.1 percent, respectively, in 2005. See Figure 2-19. 

The other aggravating conduct depicted in Figure 2-19, sale to a minor and sale to a 
pregnant woman, occurred in less than one percent of cocaine offenses in both 2000 and 
2005. 


6. Role Adjustments 

Under the federal sentencing guidelines, an offender’s role in the offense, as 
determined by the sentencing court, may impact the final sentencing range. Guideline role 
adjustments,'^^ whether aggravating or mitigating, have been applied at different rates in 
powder cocaine and crack cocaine offenses. 


This conduct is described in 21 U.S.C. § 860. 

' ' Guideline role adjustments refer to the two to four level offense level increase for an offender’s 
aggravating role in the offense pursuant to USSG §3B 1 . 1 (which includes those whose role in the 
offense is an orgraiizer or leader of five or more participants (or otherwise extensive criminal 
activity), a manager or superxisor of five or more participants (or otherwise extensive criminal 
activity), or an organizer, leader, manager, or superxisor in any otlicr xvax ). The two to four level 
offense level reduction for an offender's mitigating role in the offense pursuant to USSG §3B1.2 
includes offenders whose role in die offense was minimal or minor (or between minimal and minor). 
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Kiicurr 2-21 

I'rcnd in Applirnlion of Aumvating Koir Adjinlmrnl (I'SSti 
in Powder Cocaine and Crack Cocaine OfTensei 



iiff I mtj— riajfc. wi*gv*T i^imw wip m nw 


Agitraxatint! role cniunccfnents consistently have been applied at reUlivdy low rales 
for both powder cocaine and crack cocaine offenses Tigure 2-21 iilusiraies the trend in 
aitgnvaiing rdc enhancement riles for powder cocaine and crick cocaine olTcndcrs fVoni 
1 002 through 2006 Dunng this penod. rales of agjpivating role enhancements have 
innaiiied rdnlively lirw. have been nearly equal for the two types of uicaine. and have 
decreased for both powder cocaine aitd crack cocaine oflenders The proportion of powder 
cocaine oflenders receiving an aggravating role adjustment decreased front 1 1 .7 percent in 
1092 to 6 6 percent in 2006 Similarly, the proportion of crack cocaine oflenders receiving 
an aggravating role ad)iistmcnl deereased from 0 O percent in 1002 to 4 .1 percent in 2006 
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C'ofivcncly. miiigatinjj; role reductions historically hnsT been applied in pouder 
cocaine oflensrs at rates two to Ihiee times higher than in craci cocaine ofTenses live higher 
application rate of mitigating role reductions powder cocaine it shown in Figure 2*22 
Detween 19^2 and 2006 the proportion of powder cocaine offenders receiving mitigating role 
reductions increased (fVom 16 4% lo 19.2%). while the proportion of crack cocaine onenders 
receiving mitigating rdc reductions decreased to ■ similar degree (from 9.5% to 6 2%) This 
tiend leinevents a neat douNing of llie ihfl'eintce between the two types of cocaine ftiim a 
7 I percentage point difference in 1992 to a 13 percentage point difference in 200b 


Figure 2'22 

I rend in Applkalion of Miltgnllng Kole Adjnsiniml §JK1.2) 

in Powder Cocaine and Crack Cocaine Offenses 
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Figum 2*23 and 2*24 show the appiication of the aggravaimg and mitigating role 
adjiislments for etieh offender funduai calegory foi pow'dev ciicaine and ctack oix^iiitie 
ofTerMSeri, respectively The two figures represent oiTerkdefs wlw met the guideline enteria 
for the aggravating role adjustment or the mitigating rde adjustment as determined by the 
sentencing court and independent of the olTendcr (Unction categories displayed 

The application rates of role adjustments for powder cocaiite offenders also 
cofTohorate the otYendcr functions as coded from the res iew of the Prescnience Report (Fig 
2*23 ). The powder cocaine oOenders classified in the organiier/leader/growerj' 
mamifacturcr/financieri'moncy launderer category had the highest rate. 51 4 percent, of 
rfffC’tnirirmx role adjustments In contrast. couherVrmiles had the highest rate. 44 4 percent, 
of lole adiustnienis 


Tigure 2-23 

Apiilk’alicra of Rule .Adjuslmrats fur F.arh OfTmiler Function 
Pow der C'ocaine OfTenders 
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The application rates of role odjustinents for croci cocaine (^'emSers also support the 
uiTeiMSev fimtiiLin cate^tories irvsrsved in the Presentesice Kepoit review's (Pig 2*24) Similar 
to po\vdar cocaine, crack cocaine organi 2 ef& 1 eader&»'groMefs/manufKlurers/riiuuicier&/ 
money louitderert hod the highect rates of agjirawrttttfg rote adjustments ^nd crack 

cocaine couticrs/mules had the highest rates (50.0^i> of mtttgatittfi role adjustments 


f ilCMrr 2'24 

Application of Role Adjustments for Each Offender Eunction 
Crack Cocaine Offenders 
n2MSI>rw'»«<NP<» 
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7, Criminal Hhtoo 

While ofliMHC seventy (based on diou type and quantity ) is the preliminaiy 
detenninant of the sentencing guideline range, an offender's criminal history also plays a 
significant role In general, erack cocaine ofTcnders have nsore extensive criminal histories 
than powder cocaine offenders Figure 2-25 illustrates this dilVerence, showing the 
vubvlantiallv Itiwei tale of crack cocaine ofTnulers (22 05«) in C riininal Hisimy Category I 
(containing offenders with little or no criminal history) compared to powder cocaine 
offenders (dl.75y). In addition, the proportion of crack cocaine offenders (24.5%) assigned 
to Criminal History Category VI (eontaining offenders with the most extensive criminal 
histones) is substantially greater than the proportion of powder cocaine olfenders (7 1%) in 
that categtay 

Figure 2-25 

Criminal llhtory Category Distribution for Powder Coeaine 
and Crack Cocaine Offenders 
lytoas 

iMa 
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An olTcndcr'i C'nnuMl History CrUqjory, houvs'cr. itppcurs umctdcd to the 
ulTeiMln's inuit saiuiis funclim in Ihc ufTenNC hijnnn 2-26 iind 2-27 show thir ptufKiiliun 
or onTemiefs in Criming History Caicjioiy I compsred to the proportion of oneoders in 
Criminal History Categories II through VI (combined) for each offender function category in 
the 2005 Drug Sample Little, if any, relationship betueen the two can be observed 
Reilccang the overall Cnminal History Category distnbtinoii for powder coenne otVenders, 
the Imgest pnipoitiim of iilfenileis in each powder cocaine function are in Criminal Histinv 
C ategory I (with the exception of organi/crcleaders and street-level dealers) (Fig 2-26) 
Conversely, Figure 2-27 illustrates the overall Criminal History Category distribution for 
cracli cocaine and shows that the largest proponion of offenders in each function category are 
m Cnmnial History Category II through VI (except impotters/high-levcl suppliers) 


Figure 2-26 

Criminal llisloiy Category for Each Offtnder Function 
Powder C uraiur OITmdrrv 












181 


Cnminal HiJlory Cilrgorv also don not appear tHalcd to the drug quantjh' involved 
in the (ilTenve higme 2-3t vhuuv Ihnl powder eucaine ofTcnderv lend to dinln in Oimiiial 
Hinao C ategocy I acrou dun drug quantity groupings Forty -sis percent of powder 
cocaine oflendert with ban ofFente kvelt less than 26 (leas than $00 grams) are in Criminal 
Hinory Categoiy I Slighdy greater proportions of powder cocaine ofTenders trafllcking in 
larger drug quantines are in Criminal History Category I Spceiliraily, 61 } percent rsf 
powder cocaine ofTenders with base offense levels of 26- JO fat least $tX) grams aial less than 
five kilograms), and 66 2 percent of powder cocaine ofTenders with base ofTcrtsc lesds of 32 
or greater fat least I $ kilograms or more) are in Criminal I Usiory Category I 


Figure 2-28 

Criminal History Categories for Drug Quantity -Dosed Offense Let els 
Pimder Ciieainr OfTrnilrrs 
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S<inil«riy. Figure 2-2*> diom that the largest proportion of erwrii oocainc olVenders 
consistently ate in Criminal HistiKv Category VI across base olTensc lesei caiegtHies 24 0 
percent of ofirenders with base ofTense leseU less than 26 (less than live grains^ 24 4 percent 
of ofTenders with base olTense levelt of 26>20 (at least five giants and less than 50 grams), 
and 24 5 percent of oflenden with baM ofTense levels of 32 and greater (at least 50 grams or 
more) 


Figarr 1-lV 

C'liminal History C'ategories for Drug (^antity-Based OfTense Levels 
Crack Cocaine OfTenders 
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8. Safety Valve 

In 1994, Congress enacted the '‘satet>’ valve’' provision to provide nonviolent, low- 
level, first-time drug offenders relief from mandatory minimum sentences/'^ Under this 
provision, certain nonviolent drug offenders with little or no criminal history can receive the 
full benefit of applicable mitigating adjustments under the guidelines and receive sentences 
below mandatory minimum penalty levels. On November 1, 1995, the Commission 
promulgated a specific offense characteristic in the drug trafficking guideline providing for a 
two-level reduction for offenders who meet the safety valve criteria and whose offense level 
is 26 or greater. On November 1, 2001, the Commission expanded the scope of this 
provision to include offenders with offense levels less than 26.’*^ 

Powder cocaine offenders tend to qualify for the safety valve reduction much more 
often than crack cocaine offenders. In Fiscal Year 2006, 48.4 percent of powder cocaine 
offenders received the safety valve reduction, compared to 1 5.4 percent of crack cocaine 
offenders. As discussed above, crack cocaine offenders have more e.xtensive criminal 
histories than powder cocaine offenders, and this factor most often disqualifies crack cocaine 
offenders from receiving safety valve reductions. 

Other disqualifying factors generally are rare but occur more often in crack cocaine 
offenses, which also contributes to lower safety valve rates for crack cocaine offenses. 
Specifically, as demonstrated earlier, both weapon involvement and bodily injury occur more 
frequently among crack cocaine offenses than powder cocaine offenses. 


Violent Crime Control and Law Enforcement Act of 1994. Pub. L. No. 103-322. § 80001. 108 Stat. 
1796 (1994). 

In order to quality for die safety valve, the defendrait must have no more than one criminal history 
point, cannot have used violence or weapons, was not an organizer or leader, did not engage in a 
continuing criminal enterprise, and provided, in a timelv manner, all infonnation about the offense to 
die Government, hi addition, the offense must not have resulted in deadi or serious bodilv mjuiv'. 
.S'ct'USSG§5C1.2. 
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9. Sentences Relative to the Gnideline Range 

Following the decision in Booker,^^’ courts must calculate the applicable guideline 
range and consider the guideline range and guideline policy statements, including departures, 
when sentencing defendants. Tn addition, courts must also consider the factors set forth in 1 8 
U.S.C. § 3553(a). Outside the range sentences are those above or below the applicable 
guideline range. Below-range sentences include both government sponsored below-range 
sentences and non-government sponsored below-range sentences. Government sponsored 
below-range sentences include substantial assistance departures which, on motion of the 
government, permit the court to sentence below the otherwise applicable mandatory 
minimum sentence;'^^ early disposition programs which, upon motion of the Government, 
pennit the court to depart (up to four levels below the guideline range) pursuant to a program 
authorized by the Attorney General for that district,'^ and below-range sentences agreed to by 
the parties {e.g., pursuant to a plea agreement). Other below-range sentences are imposed at 
the court's discretion. 


Supra note 4. 

See USSG §5K1.I (Substantial Assistance to Authorities). 
Sec USSG §5K3. 1 (Early Disposition Programs). 
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Trends in within, bdow. ind ■bave>nnge scmmccs hive been similar for powder 
cocaine mid emek cocaine cavrv mei time, with the largest ptopiMtion of offenders frv each 
drug type consistently sentenced widiin the applicabte guideline range Figure 2*30 shows 
the similar trends in the rates of sentences relative to the guideline range for powder cocaine 
and CTKk cocaine oflfenden since the PROTECT Act ” During the period between 2003 and 
2006. between one-half and two-thirds of both powder cocaine (ranging from 55 6% to 
65 and crack coemne (tarring fioni 52 (l^k to 64 offenders were sentenoed within 
the guideline range In addition, rates of government sponsored below-range. other below- 
ringe. and abov e-range sentences were nearly identical for the two ty pes of cocaine 


Figure 2-30 

W ithin Guideline Range and Out-of-Range Sentences for Powder C'oealne 
and Crack Cocaine Offenses 
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Figure 1 show) the trend in sentences rHitive to the guideline range for powder 
eucnine iiircnses ftum 1 through 20(16 rhiiughout ibis period, the niniority uT powder 
cociine &efiierKe& were within the applicable guiddine range (ranging from 55 6 S to 
66.1S). The majorii)- of bclow-range powder cocaine seniencee were gov-enunent 
fponiored,'^ and the proportion of government spotuored bdow -range sentences increased 
socnew hat between 1*1^ and 2006 from 200 percent to 33 5 percent Dunng that same 
period, the propiNlion of «ilher beirrw -range sentences renuuneii suhstanlially lower than the 
proportion of gosemment sponsored bdow -range sentences, but also has inacased from 4 6 
percent to 10 3 percent 


Figure 2-31 

Rjiles of \^ ithin-Riingr and Oal-of- Range Srntnirrs for Fowder Cocaine Offense) 

rt mi M n SiM 
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^ In an effort to provide more detailed mfonnaiiOA regarding aanbuttoo of below -range scmcnecs. 
Ilie calcgoocs that comprise Govcmmcnl Sponsored Below -Range base espamkd m recent scan 
Hetweea IU92 and 2(102 the coicgMS includes suhstaiauil aeusSance (I /SS(i }5K1 1 1 departures only 
For 2003. the eaicgors inchidcf substantial assistance (USSG {5K 1 I ) and other gov emment 
sponsored downward depaiturcs In 2004 the category aKludcs substantial assistance (USSG 
f5KI 1). carh divpmilM«(liSS(l }>K3 IK and iithrrgiwcramcnl spaiwwcd demmvord dcpoitureN 
In 2005 and 2006 the category includes substanual assiitancc tUSSC (5K I 1 ). carh dupostiion 
(USSG {5R3 IK other government sponsored downward departures, and other government gwnsofcd 
vanancc% 
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Figurr 3>32 show5 the trend in wntcncc^ rcfstive to the guideline range for crack 
cocaine oTfen^ ftiiiti I to 201)6 Rc1>«'mi I W2 and 2006, the mojinilv oC a»ck cucatne 
sentences were within the applicable guideline range (ranging from 52 OH to 73 3H) Also, 
similar to povstSer cocaine sentences, government sponsored beiow-ronge sentences Kcount 
for the majority of below-rtnge crack cocaine sentences and increased somewhat from 219 
percent in 1902 to 29.6 percent in 2006. 


Figurr 2-J2 

Kntrs of \Vilhin*KNngc nnd Oiit-of-Knngr Senirnres for Crack Cocaine Offenses 
n ms to n sees 
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The ovemhclming nujonty of cociinc off'endm were tentenced either within the 
guideline fonge tn beiuw the tutqjite piirMuml lu a ginetnineni miMicm or agreemeni 
Combining the&e two categories and using troid dau from 1992 through 2009 for each dnig 
i>'pe. Figure 203 illustrates that consictenily more than S4 0 percent of powder cocaine and 
crack cocaine ofTcndcrs were sentenced in conformance with the guidelines under this 
measure Put another way. fewer than 160 percent ot* cocaine sentences are bdow the 
guideline range wilhmii the eupfewagieemenl by the gmeinmenl. as discevned friati tire 
sentencing documenis received by the Commission 


ngure203 

Rales ofW iihiO'Range aad Government Sponsored Delow>Range 
Srnlmrrv fur Pnwiler Cucainr ami Crack C'ucaine Offenses 
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Figurr 2*34 shaw5 the proportion of‘within*nR|jc sentmen for powder coninc and 
crack cociiine for each olTendn function in the 200 S tlru^ Sample The pnipiHlion uf within* 
range sentences for powder cocaine ofTenders U rdotiveiy con&isient acro&a offender 
function, ranging from 50.4 percent for couriers/mules to 62 4 percent for imponen/high* 
level supplier! In comnn, the proportion of within-range sentences for crack cocaine 
offenders vanes substantially from 2^ 1 percent for rcnters/loadcrs/lookouts^cnablcrV 
ir^erVoll others to 66 7 percent fw impotlets/high-level suppliers 


Figure 2->>4 

Kates of Wilhia-Kangr Sentenres for Karh Offenilrr Funrtioa 
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As shown in Figure 2>35. ibose'ningr scnlmccs also arc sinularly dismbufed across 
ufTerMlcf funcliun foi bulh poMiSer cocaine and ciack cocaine onfensev the laigesl 
proportion of powder cocaine ofTendefs receiving sentences above the guideline range are 
stre«i>lcvcl dealers at 30 percent The highest rate of abov e-range sentences for crack 
cocaine ofTcnden is for tmponcrs/high-lcvel suppliers at 4 S percent. 


Fignre 2-35 

Rates of Above^Range fienlences for Farh Offender Function 
For Powder 1 ocaine and C'rarli Cocaine Offenses 
rv start t>ni( .SMneiv 
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As discussed above, government sponsored bdow-rangc sentences hose accounted 
for iIm* largest prr^MHlion of bdinv rnnge vnimom fur both types of cocaine offenders (n't* 
time Figure 206 sbossi. for the 2005 Drug Simple, the proportion of gm emment 
tpomored bdou*nnge sentences for each ofTender function category for potsder cocaine and 
crack cocaine oiTcndcrs The highest rates of govcmmcni sponsored below-rangc sentences 
■re for councrs/mulcs (35 for powder cocaine otVenders and 62.5 percent for crack 
cocaine offenders) oral renterh/loniteivIcad^oiils/eiuihleiN/'iriCrs/all odters (.)0 for pinvdei 
cociiise offenders and 50 9% for crack cocaine ofTenders) 


Figare 2*56 

Rates of Governnienl Sponsored BHoW’Raiigr 5ieiile«ces for Fjicb Offender 
Function for Powder C’ominc nnd C'mek C'orninc Offenses 
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Figun: 2^y^ illustritcs the di)tnbirtiofi of the three t>'peso4'gov'enifnent sponsored 
bchm ranjee sentences' across otTendcf funclion cntrjtiHiev fof pcnstlet cocaine olTendets in 
the 2005 tWug Sample Subsunli^ aut&iance dcfxanures coniustenUy account f<v the 
m^ority of gosemmeni iponsored bclosv>range seniencet and apply lo approximately onc- 
founh cf powder cocai ne oflfcflders across funcdoci category Couher'mule is the only 
offenda function category that receives a substantia] proportion of early disfiosition 
ilepottutes. acciHinting fiK 7 5 percent of coiitiei/niule olTendeis of powder ooemne 
wholeMlenk a single ofTender, received an early dispo&iiicm departure) This factor reflects 
the irafncktng pancmt for powder cocaine, specifically that the drxig is imported from other 
countries, freqiscntly by norKitixens ^ 

Hgure 2-37 

Distribution orCosemmeal Sponsored Deiow -Range Sentences 
for ^lach Offender hunrlion in Powder f'lMmiae Offenses 
rOOO«Onir&M# 



** The goscnimcM sponsored below -range caeegors mdwks substantial assistance (USSG $5KI IK 
eaft> dtsposrttoo tUSSG 95k3. IK and other goscnicucfil sponsored bebw -range senicnecs 

^ In fitcul Year 2t)0b. 3V 4 percent of pim ikr oieaim: uffcenden wore non-ti S ati/ens cunipanxl lu 
3.6 percent of crack cocaine offimders 
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Similar lo pcmder coniiic olTcndm. Fij^urr shou-s thoi govcmnicnt sponsored 
bdim-ran^ srntcncev for crack aicaine nflendrr's primanly ctavsisl of wibs4anfta) assislance 
departures acro&i offender function cjiagones Hosvever, the rales of substantial assistance 
departures var>' from 19. 1 perceni for imponcrt/tiighdevel suppliers to 56 3 percent for 
couriers/mules. Notably, none of the crack courien/mulcs received early disposition 
departures, confirming the lack of importation involved in the iranicking ol' the drug, as 
discussed emliet 


kigarr 2>dX 

IHsiributlon ofGosrnimeat Sponsored Briovi-Kange Sentences 
for lUch Offender PunciloB In Crack Cocaine Offenses 
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Figuic 2-}‘> show} tlw nim of other Mow -range sentences for powticT cocaine and 
crack cuoune olTeiHiers for each ulTcnitn fimctiin cotegiHv in the 2(KIS Drug Sample hw 
ever>‘ offender function calegors except courierv'mules (all of which were accounted for in 
the wiihin-range. 17 5%. and govemment-ipontored. 62 caiegotiea). the rates of Mow 
range sentences are higher for crack cocaine offenders than powder cocaine olTcnders 


Hgure 2-39 

Rales of Other Bdow-Range Sentences for Each Offender Function 
for Puss drr Ciirainr anil C rack C iirainr Offenses 
■■Mil rx teoS Dtne Snnetr 



1 0. Os ers irw of Powder Cocaine and Crack Cocaine Sentencing 

Table 2-2 prosides a summaiy of the offense and offender characteristics contributing 
to powder cocaine and crack cocaine sentences The difference in ihc average prison 
sentence for the two types of cocaine is more than three years (37 months), the average 
pnsnn sentences for powder cocaine and crack cocaine olfenders ate SS months and 122 
months, respectively While both types nf cocaine offenses have the same aveiage base 
offense lev el of 30. the base offense les ds for powder cocaine and crack cocaine are 
attributable to subsMniially different median d^g wetghu of 6.0CO grams and 51 grams, 
respectively Fimhcrmote. u illustrated in Table 2-2. powder cocaine offenders arc subject 
to higher rales of factors that decrease senimers. such as the safety' valv'C and miligaling rote 
adjuslinenis. cmnpaied to crack Ciscaine ofrendeis In contrast, faclins that inacases 
sentences such as weapon enhancements and criminal history occur at higher rates for crack 
cocaine offenders than powder cocaine offenders 
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Table 2-2 

Comparison of Selected Sentencing Factors 
for Powder Cocaine And Crack Cocaine Offenders 
Fiscal Year 2006*’ 



Powder 

Cocaine 

Crack 

Cocaine 

Average Base Offense Level 

30 

30 

Median Drug Weight (grams) 

6,000, 0 

51.0 

Weapon Enhancements 

Weapon SOC (USSG §2D 1 . 1 (b)( 1 )) 

8.2% 

15.9% 

IS U-S.C- § 924(c) Conviction 

4,9% 

10.9% 

Safety Valve^” 

45,5% 

14.0% 

Guideline Role Adjustments 

Aggravating Role (USSG §3B1.1) 

6.6% 

4.3% 

Mitigating Role (USSG §3B 1 .2) 

19,2% 

6.2% 

Sentences Relative to Guideline Range 

Within-Range 

56.2% 

56.8% 

Above-Range 

0.4% 

0.4% 

Bclow-Rangc 

43,4% 

42.8% 

Average Criminal History Category 

II 

III 

Average Prison Sentence (Months) 

85 

122 


SOURCE; U-S- Sentencing Commission. 2006 Datafile, USSCFY06. 


Only cases sentenced under USSG §2D1.1 (Drug Trafficking) witli complete guideline infomiation 
and powder cocaine or crack cocaine as the primaiy drug t>pe are included in this table. Cases with 
sentences of probation oraii\' time of confinement as defined in USSG §5C1.1 have been excluded. 
Cases with sentences of 470 months or greater were mcluded in tlie sentence average computation as 
470 months. Cases were excluded due to missing information on drug weight for the primaiy- drug 
type, missing information on sentence length, or both. 

Safety valve includes cases that received either a two-level reduction pursumit to USSG 
§2D1. 1(b)(7) and USSG §5Cl-2, or relief from die statutoiv mandatorv minimum sentence pursumit 
to 18 U.S.C. § 3553(f), or both. ’ 


61 



196 


Chapter 3 


FORMS OF COCAINE, METHODS OF USE, 
EFFECTS, DEPENDENCY, PRENATAL EFFECTS, 
AND PREVALENCE 


A. Introduction 

This chapter updates information presented in the Commission’s 1995 and 2002 reports 
regarding cocaine use, effects, dependency, and prevalence. For this report, this section again 
summarizes the core findings and updates the research, primarily using the expert testimony 
received by the Commission at its November 14, 2006 public hearing on the issue. Specific 
findings include: 

• Crack cocaine and powder cocaine are both powerful stimulants, and both forms 
of cocaine cause identical effects. 

• Although both are addictive, the risk of addiction and personal deterioration may 
be greater for crack cocaine than for powder cocaine because of their different 
methods of usual administration (typically crack cocaine is smoked whereas 
powder cocaine typically is snorted). 

• The negative effects of prenatal exposure to crack cocaine are identical to the 
effects of prenatal exposure to powder cocaine and are significantly less severe 
than previously believed. 

B. Powder Cocaine and Crack Cocaine Manufacturing, Purity, and Doses 

Powder cocaine is a white, powdery substance produced by dissolving coca paste into 
hydrochloric acid and water. Potassium salt is then added to this mixture, followed by ammonia. 
Typically sold to users by the gram, powder cocaine often is '‘cuf ’ or diluted by adding one or 
more adulterants (sugars, local anesthetics, other drugs, or other inert substances) prior to 
distribution.'^ These alterations can cause the purity level of powder cocaine to vary 
considerably.'^'^ 

Crack cocaine is made by dissolving powder cocaine in a solution of sodium bicarbonate 


USSC, 2002 Commission Report, supra note 1, at 16. See also Memorandum from Toni P. Teresi, 
Chief, Office of Congressional Affairs. Dmg Enforcement Administration to Stacy Shrader, Office of 
Rep. Asa Hutchinson, U.S. House of Representatives 3 (March 8, 2001) (on file with die Commission) 
Ihereinafter Teresi Memol. 

USSC, 2002 Commission Report, supra note 1, at 16. 
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and water. The solution is boiled and a solid substance separates from the boiling substance. 
After the solid substance is dried, the crack cocaine is broken into “rocks,"’ each representing a 
single dosage typically weighing from one-tenth to one-half of a gram.'^^ One gram of pure 
powder cocaine under ideal conditions will convert to approximately 0.89 grams of crack 
cocaine. The processes used by some crack cocaine manufacturers, however, may introduce 
impurities resulting in a product less pure than the powder cocaine from which it was derived 

With respect to doses, one gram of powder cocaine generally yields five to ten doses, 
whereas one gram of crack cocaine yields two to ten doses. Thus, 500 grams of powder cocaine 
- the quantity necessary to trigger the five-year statutory minimum penalty - yields between 
2,500 and 5,000 doses. In contrast, five grams of crack cocaine - the quantity necessary to 
trigger the five-year statutory minimum penalty - yields between ten and 50 doses. 

C. Cocaine’s Effects, Addictiveness, and Methods of Administration 

Although both powder cocaine and crack cocaine are potentially addictive, administering 
the drug in a manner that maximizes the effects (e.g., injecting or smoking) increases the risk of 
addiction. It is, however, “much easier to smoke a drug than to inject it”'"'^ and some studies have 
reported that people prefer, to a small degree, the high from smoked cocaine. This difference 
in typical methods of administration, not differences in the inherent properties of the two forms 
of the drugs, makes crack cocaine more potentially addictive to lypical users. Smoking crack 
cocaine produces quicker onset of shorter-lasting and more intense effects than snorting powder 
cocaine. These factors in turn result in a greater likelihood that the user will administer the drug 
more frequently to sustain these shorter “highs” and develop an addiction. Patients have the 
same symptoms and receive the same treatment regardless of form of cocaine ingested. 


See Bernard Segal & Lawrence K. Duffv, Biobehaviom! effects of psychoactive drugs, in DRUGS OF 
Abush and Addici ion: Nhurobhhaviorai. Toxicoi.OGY 50 (R.J.M. Niesink et al. eds.. 1999); Teresi 
Memo, supra note 59, at 16. 

USSC, 2002 Commission Report, supra note 1, at 17. But see Statement of Elmore Briggs, Director 
of Clinical Sendees, Addiction Recover}- and Prevention Administration, D.C. Department of Health, to 
the Commission, regarding Cocaine Sentencing Policy, November 14. 2006, at Tr, 150 (converting 
powder cocaine to crack cocaine eliminates many of the impurities of the drug). 

Id. at 17. 

Statement of Nora D. Volkovv. M.D., Director, National Institute on Dnig Abuse (NIDA). to the 
Commission, regarding Cocaine Sentencing Polic\', November 14, 2006, atTr. 180. 

'^'/c/at 186. 
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Cocaine is a powerful and addictive stimulant that directly affects the brain. In any 
form (coca leaves, coca paste, powder cocaine, freebase cocaine, and crack cocaine), cocaine 
produces the same types of physiological*"^ and psychotropic*"^ effects once the drug reaches the 
brain. Cocaine’s effect, regardless of form, increases dopamine in the brain’s reward centers.^*’ 

The effects experienced by the user of cocaine are summarized by the National Institute 
on Drug Abuse (NTDA), a branch of the National Institute of Health (NTH): 

Physical effects of cocaine use include constricted blood vessels, dilated pupils, and 
increased temperature, heart rate, and blood pressure. The duration of cocaine's 
immediate euphoric effects, which include hyperstimulation, reduced fatigue, and mental 
alertness, depends on the route of administration. The faster the absorption, the more 
intense the high. On the other hand, the faster the absorption, the shorter the duration of 
action. The high from snorting may last 15 to 30 minutes, while that from smoking may 
last 5 to 10 minutes. Increased use can reduce the period of time a user feels high and 
increases the risk of addiction. 

Some users of cocaine report feelings of restlessness, irritability, and anxiety. A tolerance 
to the 'high’ may develop — many addicts report that they seek but fail to achieve as 
much pleasure as they did from their first exposure. Some users will increase their doses 
to intensify and prolong the euphoric effects. While tolerance to the high can occur, users 
can also become more sensitive to cocaine's anesthetic and convulsant effects without 
increasing the dose taken. This increased sensitivity may explain some deaths occurring 
after apparently low doses of cocaine.^’ 


Written statement by Nora D. Volkow, M.D., Director, National Institute on Drug Abuse (NIDA), to 
the Commission, regarding Cocaine Sentencing Policy, November 14, 2006, at 1 . 

Physiological effects are the effects of cocaine on human organs {e.g.. organs of the central nervous 
system). 

Psychotropic effects are the effects of cocaine on tlie human mind. 

Written statement by Glen R. Hanson, PhD., D.D.S., Acting Director of the National Institute on Dmg 
Abuse (NIDA), to the Commission, regarding Daig Penalties (Feb. 25, 2002). Cocaine blocks the 
dopamine re-uptake at tlie neuronal level, flooding die area of the brain called die ventral tegmental area 
and ultimately stimulating one of the brain’s key pleasure centers. National Institute of Health, NIDA 
Research Report Scries, Cocaim Abuse and Addiction. (May 1999, revised November 2004), available at 
httu://www.drtmabuse,uoivRescarehRepons/'Cocaine./Cocaine.htm! . 

Volkow, supra note 64. at Tr. 161. 

National Institute of Health, NIDA JnfbFacts: Crack and Cocaine (April 2006), available at 
hltp://www.ni_da.nLh.^o'V’/infofacts/cocmne.hTrnl. 
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Medical consequences of cocaine use include complications from the drug’s 
“cardiovascular effects, including disturbances in heart rhythm and heart attacks; respiratory 
effects, such as chest pain and respiratory failure; neurological effects, including strokes, 
seizures, and headaches; and gastrointestinal complications, including abdominal pain and 
nausea.”^^ 


Cocaine in any form is potentially addictive.^^ Research indicates that cocaine users can 
develop tolerance to the effects of cocaine, requiring the use of larger quantities to experience its 
intoxicating effects and causing withdrawal symptoms if use is abruptly discontinued.^"' 

Cocaine’s powerful psychotropic effects can cause the user to use the drug compulsively, 
regardless of any adverse effects that may occur. A recent study reported that “about five 
percent of recent-onset cocaine abusers become addicted to cocaine within 24 months of starting 
cocaine use.”^^ Injecting powder cocaine or smoking crack cocaine causes a much greater risk of 
addiction than does snorting cocaine. 

The risk and severity of addiction to drugs generally - including cocaine - are 
significantly affected by the way they are administered into the body. Once in the brain, the 
physiological and psychological effects of cocaine are the same, regardless of the form of the 
drug.^^ The method of administration, however, determines the onset, intensity, and duration of 
the effects from drug use. Generally the faster a drug reaches the bloodstream, the quicker it is 
distributed throughout the body, the faster the user feels the desired effects,^^ and the more 
intense is the associated pleasure. However, the methods of administration that bring about the 


Volkow, supra note 66, at 5 . 

Volkow, supra note 66, at 2. For a discussion of a ncurobiological mechanism of addiction to cocaine. 
see also, Karen Bolla, el al. The Neuropsychialry of Chronic Cocaine Abuse, 10 JOURNAL OF 
Neuropsychiatry AND Clinical Neurosciences 280-289 (1998). 

See Segal & Duffy, supra note 61. 

Volkow, supra note 66, at 6. 

Volkow, supra note 64. at Tr. 1 63 . 

Volkow, supra note 66, at 2. 

Volkow, supra note 64, at Tr. 162-63. Absorption of adaig into the bloodstream is regulated by two 
primary- factors: the amount of blood flow mg to the site of ultimate absorption {e.g., tlie stomach or small 
intestine) and the surface area over which tlie dmg is absorbed. The surface area for snorting is limited to 
the nasal mucosa in the nasal cavit\'. hi contrast, when a dmg is smoked, it is absorbed by air sacs in the 
lungs that have a surface area tlie size of a football field. 
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most intense effects - smoldng and injection - also have the shortest duration, thereby 
necessitating repeated doses to sustain the drug’s effects and increasing the likelihood the user 
will develop an addiction. Smoking (inhalation) and injection typically produce effects that have 
a quicker onset, a shorter duration, and are more intense than snorting and therefore increase the 
risk of addiction, (5ee Diagram 3-1,)^'^' 

As stated above, the faster a drug reaches the brain, the faster the user feels the desired 
effects and the more intense is the associated pleasure. Snorting or injecting powder cocaine has 
the effect of diluting the drug that smoking the drug does not, and the quicker onset and more 
intense effects of smoking cocaine may motivate powder cocaine users who snort the drug to 
eventually smoke crack cocaine in order to achieve the more intense effect. It is widely 
accepted that snorting cocaine is often the first manner in which many users begin using 
cocaine. Smoking crack cocaine to achieve the more intense high, rather than injecting powder 
cocaine, may result from several factors. Tt is easier, and perhaps safer from infection, to smoke 
a drug than inject it.®'^ Tn addition, some users report a small preference for the intoxication 
produced from smoking (likely due to its slightly more rapid onset). 


HtUison, supra note 69. 

Wntten testimony of Elmore Briggs, Director of Clinical Semces, Addiction Prevention and Recoveiy- 
Administration, D.C, Department of Health, to the Commission, regarding Coeainc Sentencing Policy 
(November 14, 2006), at 2-3. 

Volkow, supra note 66, at 4-5. 

Volkow, supra note 64. at Tr. 1 80- 181. Dr. Volkow also noted that a similar pattern has been seen 
with mediainphetainine. 
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Diaeram 3- 1 

Time Counc for Uislribution in Brain 
Kusnl on Kuiitr of Drug Adminislralion 



PoKxkr cocaine and cradc cocaine addicied paaenis pteieni al treatment with the Mine 
vympkimv In addition, wilhdiuwal from cocaine, irgaidlcsk of foim. ii the '■ame'* llteiouteof 
adnnihclialiin of aack cocaine. Iiiiwevei, because of its lapid elfeca on Ihe brain 'a lescaid 
pathway, may inlctui^' "cravings and compulsions to obtain more of the drug "** The treatment 
protocol for cocaine addiction it the unte regardless of the fotni of the drug and it tailored to the 
needs of the speeifle client That said, the personal dctcriontion associated with continued crack 
cocaine addiction is often more pronounced *’ There arc no medications approved for the 
lieatineiit of cocaine addiction and tlie most elTectisc lieatinents aie betuvioral These aie 
available in both residential and outpatient settings ** 


** Bngjts. vH/imiiotcXI.ai? 

“W 

" Bnggt. nvmt note XI, at 4 
“ Volkim, xufmi mMc M, at X 
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D. PRENATAL COCAINE EXPOSURE 

1. Introduction 

Prenatal exposure to crack cocaine and powder cocaine produces similar types and 
degrees of negative effects, but other maternal and environmental factors contribute significantly 
to these negative effects. Tn addition, research indicates that the negative effects from prenatal 
exposure to cocaine, in fact, are significantly less severe than previously believed. “Many 
findings once thought to be specific effects of in utero cocaine e.xposure are correlated with other 
factors, including prenatal exposure to tobacco, marijuana, or alcohol, and the quality of the 
child’s environment.”^'^ 

2. Effects 

The 2005 National Survey of Drug Use and Health estimated that 680,600 infants were 
exposed during pregnancy to tobacco, 496, 100 were exposed in utero to alcohol, and 159,000 


Written statement of Tra J. Chasnoff, M.D., President, Children's Research Triangle, to the U S. 
Sentencing Commission, regarding Drug Policy. Feb. 25, 2002. at 2. “fTllie home environment is Ihe 
critical detemiiiiant of tlie child's ultimate outcome. . . . The dmg-exposed child most often comes from a 
neglectful famih' lifestyle filled wilh factors that interfere with the parents' attempts at effective child 
rearing and participation in the growth and development of tlieir children .... Further, the social 
environment of many addicted women is one of chaos and instability, w'hich has an even greater negative 
impact on children." (emphasis added.) 

Assessing the effect of prenatal drug exposure typically involves identify ing pregnant women 
W'ho use drugs before delivery (tlie study group) cUid gathering infomiation on their dnig use, lifestyle, and 
other relevant factors. At the same time a group of women are identified to seiv-e as a comparison (the 
control group). Ideally, the women comprising tlie control group would be identical in every way to the 
W'Omen in the study group, except in the use of tlie drug of interest. Often it is impossible to find a 
control group that perfectly matches die study group, and so attempts are made to match them on as many 
characteristics as possible, including demographic, economic, social, and geograpluc factors. Altliough 
tlic women in the control group do not use the dnig being studied, they arc not excluded for using otlicr 
drugs. 


Tlic presence and c.xtcnt of otlicr risk factors in both the study group and tlic control group make 
it difficult to attribute an irrefiitable association bet^veen prenatal cocaine exposure and negative effects. 
This “confluence of interacting factors” include the abuse of other controlled and legal intoxicants, “low- 
socioeconomic status, poor nutrition and prenatal care, and chaotic lifestyles” tliat mask any specific 
relationships between die dmg of interest and negative effects. See Volkow', supra note 66, at 7. See also 
Vincent L. Smeriglio & Holly C. Wilcox, Prenatal Drug Exposure and Child Outcome: Past. Present. 
Future, 26 CLINICS IN PERINATOKXtY 7 (March 1999). 

Deborah A. Frank ct al.. Growth. Development, and Behavior in Early Childhood Following Prenatal 
Cocaine Expo.sure: A Systematic Review. 285 JOT.JRNAL OF AMERICAN MEDICAL ASSOCIATION 1613- 
1625 (2001). 
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were exposed in utero to an illicit drug. Among the infants exposed to illicit drug use, the drugs 
to which they are exposed are: marijuana (approximately 73%); unauthorized prescription drugs 
(34%), powder cocaine (7 %), and crack cocaine (2 %).^^ 

Estimating the full extent of the consequences of maternal cocaine, or any other drug, 
abuse on the fetus and the developing child is very challenging and, therefore, caution should be 
used in searching for causal relationships.*^^ Recent research typically does not distinguish 
between prenatal exposure to crack cocaine and powder cocaine because of the indistinguishable 
pharmacologic effects once the drug is ingested. Briefly, in utero exposure to cocaine is 
associated with a greater risk for premature birth, however, there does not appear to be a 
neurological difference between cocaine exposed babies and study controls. Follow-up research 
with children up to the age of ten years has found subtle problems in attention and impulse 
control in cocaine-exposed children. The long term implications of any of these findings are 
unknown. For example, among cocaine-exposed children some subtle deficits in language were 
identified at age six and seven but were not found at follow-up by age nine.^^ 

3. Prenatal Exposure to Other Substances 

Early in the crack cocaine epidemic there was a great deal of concern regarding the 
effects on the infant and child of prenatal cocaine exposure; however, the effect of exposure has 
“not been as devastating as originally believed. As described below, prenatal exposure to a 
number of intoxicants, legal and illegal, has the potential to produce significant adverse 
outcomes in the child. Research has documented that “[t]he physical and neurotoxic effects of 
alcohol exposure are significantly more devastating to the developing fetus than cocaine. The 


Wnttcn statement by Harolyn Belcher, M.D., M.H.S., Dircetor of Research, Kennedy Krieger Institute 
Family Center, to the Commission, regarding Coeaine Sentencing Policy, (November 1 4, 2006). at 1 . 

Volkow, supra note 66, at 8. 

Pharmacologic effects refer to the bio-chemical effects of the drug. Frank, supi-a note 90, (‘‘[Tlherc are 
no physiologic indicators that show to w hich form of the drug the new-born was exposed. The biologic 
thumbprints of exposure to these two substances in utero are identical."); Chasnoff, supra note 89, at 1 
(‘The physiology of [powderj cocaine and crack are the same, and the changes in the dopamine receptors 
111 the fetal brain are tlie same whether the mother has used fpowder] cocaine or crack"). 

Volkow, supra note 66, at 8. 

Belcher, supra note 91, at 2. 

Volkow, supra note 66, at 7. 
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documented intrauterine effects of tobacco exposure are similar to cocaine”^^ but may be more 
harmful to the developing brain of the fetus. 

Research on the impact of prenatal exposure to other substances, both legal and illegal, 
generally has reported similar negative effects. Prenatal tobacco exposure is associated with 
deficits in stature, cognitive development, and educational achievement, as well as problems in 
temperament and behavioral adjustment. Additionally, maternal smoking during pregnancy is 
an avoidable risk factor for a number of adverse outcomes in infancy and later childhood, 
including low birthweight, preterm delivery, and sudden death in infancy. 

Alcohol use during pregnancy is associated with deficits in intelligence and learning 
problems; difficulties with organization, problem solving, and arithmetic; and lower scores on 
tasks involving fine and gross motor behaviors. A dose-response relationship between the 
amount of alcohol consumed and the severity of negative effects has been demonstrated. Tn 
other words, using larger amounts of alcohol is associated with deficits of greater severity. 

Fetal alcohol syndrome, a specific pattern of mental and physical deficits, is the “leading 
identifiable and preventable cause of mental retardation and birth defects’ in the United States. 

Use of marijuana during pregnancy is associated with increased tremors and exaggerated 
startle responses at birth, lower scores on verbal ability and memory tests at later ages, deficits in 
sustained attention in school-aged children, and behavioral problems. 


Bclchcr, supra note 91, at 2. 

Volkow, supra note 64, at Tr. 177-78. 

D. Rush & K. R. Callahan, Exposure to Passive Cigarette Smoking and Child Development: A Critical 
UevieM^, 562 Annai.SOF I HH NkW' YOltK Acadhmy of Scihnch 74-100 (1989). 

Ah-Fong Hoo et al., Respiratory Function Among Preterm infants Whose Mothers Smoked During 
Pregnancy. 158 AMHIUCAN JOUItNAL OF RHSrilCATORY AND ClUTlCAL CARE MEDICINE 700-705 
(September 1998). 

Ann P. Streissguth ct al., New'obehavumal Dose-Response Effects of Prenatal Alcohol Exposure in 
Humans from In fanev to Adulthood 562 ANNALS OF THE NEW YORIC ACADEMY OF SCIENCE 145-158 
(1989). ' 

Id. These negative effects were observ'ed at levels of alcohol abuse by pregnimt women well below 
the tliresholds associated widi a diagnosis of Fetal Alcohol Syndrome or Fetal Alcohol Effects. 

Belcher, supra note 91. 

Peter A. Fried, Behavioral Outcomes in Preschool and School-Age Children Exposed Prenatally to 
Marijuana: A Review' and Speculative inferprefation. in Behavioral Studies of Dmg-Exposed Offspring: 
Methodological Issues in Hiuiicui and Animal Research (Cora Lee Welherington et al. eds.), 164 NIDA 
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As with cocaine, deficiencies associated with prenatal exposure to heroin are not 
consistently reported. Some studies find a relationship between exposure and deficiencies in 
motor development as well as in some cognitive measures. However, other studies that 
controlled for the women’s use of other drugs, lifestyles, social and economic conditions, and 
health do not report similar findings. Regardless of control factors, newborns of women who are 
addicted to heroin or maintained on methadone experience a high rate of withdrawal 
symptoms. 

Finally, prenatal exposure to amphetamine and methamphetamine is associated with 
negative effects such as premature birth, low birth weight, small head circumference, growth 
reduction, and cerebral hemorrhage. One study of children at 14 years of age found that children 
exposed to amphetamine lagged in mathematics, language, physical training, and were more 
likely to be retained in grade. 


Research Monograph 242-260 ( 1 996); Fried et al., DifferenUal Efjecis on Cognitive Funclioning in 9- 
To 12-Year Olds Prenatally Exposed to Cigarettes and Marihuana, 20 NEUROTOXTCOT.OGY AND 
Ti;rA'1'OI,()GY 293-306 (1998). See also N. L. Day ct al., Effect of Prenatal Marijuana Exposure on the 
Cognitive Development ofOfsphng at Age Three, 16 NEUROTOXICOLOGY AND TEiUY'iOLOGY 169-175 
(Mar./Apr. 1994). 

Karol A. Kaltcnbach, Exposures to Opiates: Behavioral Outcomes in Preschool and School-Age 
Children. 164 NIDARESEARCII MONOGRAPH 230-241 (1996). 

Frank also indicated that prenatal cocaine exposure, unlike prenatal opioid exposure, does not cause an 
identifiable withdrawal syndrome in the newborn ("[A]ii experienced pediatrieiaii can walk into any 
nurserv £uid identifi from across die room an infimt wididrawiiig from opiates, but cui infant exposed to 
cocaine or crack without opiate exposure will be clinicalh indistinguishable from the other infants.”). 
Frank, supra note 90. at 2. 

Mark A. Plessinger, Prenatal Exposure to Amphetamines: Risks and Adverse Outcomes in Pregnancy, 
25 Ohsthtrics&GynhcoixXtYCi. iNics OF North Amhrica 1 19-138 (Mar. 1998). 
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E. TRENDS IN DRUG USE 

1. Introduction 

Estimates of the prevalence of drug use in the United States are developed from surveys 
of households and high school students. Among the most frequently cited surveys are the 
National Survey on Drug Abuse (NHSDA, renamed the National Survey on Drug Use and 
Health, NSDUH^°^), begun in 1979 and initially conducted every few years throughout the 
1980s, but now conducted annually, and the Monitoring the Future (MTF) survey of high 
school students, conducted annually since 1975.^^° Both surveys began to measure crack cocaine 
and powder cocaine use separately in the late 1980s. 

The NHSDA and MTF, like all surveys, have known limitations. Because of these 
limitations, data from self-report surveys should be considered underestimates of actual drug use. 
However, because the biases in the surveys appear to be reasonably constant over time, 
comparisons of the rates of reported use across years can be informative, despite these 
limitations. 

2. Use Trends 

Figures 3-1 through 3-3 examine the data from the MTF study of high school seniors. 

The analysis focuses on the self-report of 12^*^ graders on their use of illicit drugs in the 30 days 


Data on the National Survey of Drug Abuse and Health are available at 

http:.''yw\v\\ .oas . samllsa.go^•.■NHSDA/2kNHSDA,^''2knhscla.l ltm. 


Substance Abuse and Mental Health Services, U.S. Department of Health and Human Sen-ices. 
Summon' of Findings from Ihe 2000 Naiional Household Survey on Drug Abuse, available ai 
http:'' Avv vw.sa mhs a.go\7'pub!ieations/pnblication.s.html. 

Tlie University of Michigan Institute for Social Research, Monitoring the hiiture. National Suney 
Results on Drug Use. 1975-2000 (2001). Monitoring the Future (MTF) is a nationwide annual survey of a 
representative sample of eightli, tentli, and tvvelfUi grade students. MTF data are available at 
hltp://www.rnonitorinathefi!ture.ori.>/pubs/monoo:ranhs/vo1 i 2000. pdf . 

’ ' ’ The NHSDA and MTF require that persons live in households or arc present in school on the day of 
the sun’ey, respectively. As a result, the subpopulations believed to be among the heaviest dmg users - 
high school dropouts, the homeless, tlie imprisoned, and tlie hospitalized - are under represented in these 
surveys. Additionally, some of tliose surveyed refuse to respond or may underreport tlieir actual drug use. 
See also National Research Council, INI-'ORMINO AmI';ricaN Poijcyon II.I.IXtAI, DRlXiS: WllA 1 Wk 
Don't Know Kents HURIING Us 96 (Charles F. Mtuiski et al. eds.. 2001) (indicating tliat about 25 
percent of persons who are contacted for participation m tlie household survey fail to respond, tuid noting 
tliat ‘Ttlhe Committee is not aware of empirical evidence tliat supports the view that nonresponse is 
random. . . . [NJonrespondents have higher [drug use) prevalence rates than do respondents. 
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pfior lo the $ur\'cy Figure 3*1 cximinn ihc long icon trends bct\^rcfi I90| and 2006 Oscrall 
illicit drug use (teaked in this piipuiatiun hetMeen IV97 and 2002^ uilh just over 2S pacent 
high school seniors reporting the use of any ilikil drug Since then, there has been a steady 
decline in overall drug use among high school Mniors For any year, marijuana is by far the 
most frequently reported drug used and is generally two and a half to four times greater in 
prevalence than the nrct must frequently reported drug, fnethamphelamine'ofnphetamine 
Marijuana is apprusimald y rtine lo 1 2 times mure prevalent than pimtSa cocaine and I S to 26 
tintes more prevalent than crack cocaine 


Figure .F*l 

Trends in Reported Onig llse in Past JO Days 
Among 12'^Gradf Students 


J 
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The sMbility of use of these subsluices cin be seen more cleariy in bitjure which 
shims Ihis vinic ikla bul foi the past sis >e*is only Du<in)( this lecoil period, llie titles of use 
for heroin, powder cocaine and crack cocaine have been vco' stable, while ihe rate of 
melhampheumine''amphetamine um haa neadily declined 


FiKiire ^2 

Trends in Rr|Nitird Drun Use in Past J4I Days 
Among IZ^Grndr Slndenls Within Ihe Past Sis Years 



a.%11} lliifil llr«t 
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Figure 3*3 presents data from this surve>‘ on the long term trends in recent cocaine use 
among high school soitois Powder cocaine use peaked in this pi^latirm in 1999, reaching a 
pres alence of 2 & percent SirKt 1 999 it has remained relaiively stable, ranging between 2 I and 
2 5 percent The peak year reported for crack cocaine use was 2002 at 1,2 percent As xsiih 
powiScr cocaine, the tr^ in prev alence of crack cocaine has been stable, hovering between 0.9 
and 1 2 pcrcerrt C'ompanng the rates ut' the two forms of cocainr. powder cocaine was reported 
about twice as frequentlv as crack cocaine 


KtguffT 

Trends In Reported C*ocaine I'se in Past 30 Days 
Affloag 12'^Grade Students 
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Figure 3-4 pmenis dtu from the Nalional Sur\'ry on Drug Use and Health (NSDUH) 
riiese diUa preienl sdf lepialed drug use by peivms ages 18 tu 25 duiing Ihc iiuailli prior lu the 
sutscy During the period between 2002 and 200b, approximately 20 percent of these young 
adulu repon recent use of any illidi drug, a similar proportion at reported by 12*' graders in the 
MTF survey As in that survey, marijuana is by (br the mots prevalent drug reported The rates 
of repotted use rrf crack cocaine, powder cocaine, heroin, or metharophelaminis'aniplielnmine are 
substantially lower Anwing these latter feur drugs, the overall tales of use have lieen stable, 
partieularly in the past five y ears Use of powder cocaine it repotted most frequently among 
these dnigs. 2 6 percent in 2005 The rate of reported powder cocaine use it approximately eight 
to ten timet more often than it crack cocaine um 

TIgur* 3-4 

Reportfrl Tasl Month Drug Use Among 18-25 b ear Olds 



X Social ('mis 

'The social costs of drug abuse are reported in sev eral national datasets Unlike the 
surveys reponed above, these datasets are not designed to be ftilly repreKniaiive of the national 
experience Their focus on emergency room admissions, drug ireaimcni episodes, or drug use 
anuaig airestrev, generally is designed in provide miae targeted infiamation than a 
representative nalional pievalence However, they are the only available sources of this 
information and are infotmalive of variations over time 
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The Drug Abuse Warning Network (DAWN) data on emergency room admissions, 
presented in Figure 3 -5, provide a snapshot of the experience in 2004 and 2005 . ^ Overall, 
while the total number of emergency room admissions declined substantially in 2005, the 
number of admissions for each of the listed drugs remained relatively stable. In both 2004 and 
2005, the greatest number of drug-related emergency room admissions was for cocaine-related 
emergencies. In 2005 they accounted for approximately 3 1 percent of all drug related 
emergency room admissions. This is a substantially greater proportion than accounted for by 
marijuana use (16.7% of admissions), despite the substantially greater prevalence of marijuana 
use reported by high school seniors and young adults in the MTF survey and NSDUH. 
Unfortunately, this dataset does not distinguish between the form of cocaine involved or the 
method of use of cocaine. 


Substance Abuse and Mental Health Services Administration picreinafter SAMHSA] released its 2003 
report on Drug-related Emergeney Department Visits in late 2004, This was the first publieation to use 
data from the "‘new DAWN.“ Virtually even-’ feature of DAWN, except its name, changed in 2003. In 
the publication it is referred to '‘new DAWN” to emphasize this difference and to indicate that these new 
DAWN data are not comparable to data from prior years. As a result, pre-2003 data are not presented 
here. 
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Likewise, in ihr DAWN data, heroin and methamphcramiiie/iniiilietamine account for 
(tienlei pn^wituais of cmentcncy loom admissions ( 1 1 -Us and K irspeetively. in 100^ > than 
their relatively low prevalence in the national surveys These greater rates of emergency room 
visits for cocaine, heroin, and methampheumlne/amiihetamine are indicative of greater medical 
consequences resulting lYom their uk u compared to the illicit use of marijuana, a rdattvely 
highly prevalent dtug 

A data.sel of admis.sions to substance abuse treatment, the Tieatmenl Episode Data ScS 
(TEDS), provides descriptiv e information about the national flow of admissions to providers of 
substance abuK treatment It provides annual dau on the number and characteristics of persons 
admitted to public and private substance abuse treatment programs receiving public funding The 
iiral of analyvv is licatmeni admissions 


Figure 3-6 reports the proportion of treatment admissions accounted for by these drugs 
over time, and presents several ilndings First, treatment admissions have decreased during this 
penod. peaking in 2002 el 1.936.71 1 and declining to 1.849,348 by 2005 Second, 
appiinimnlely 40 percent of oil licatment admissions involve alaihol os the piimmy dtug of 


TEDS data arc as jilabk at I 
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abuse, by far accounting tor the greatest profKvtion of admissions Third, the propomon 
account^ for by alcoliol has ste^ily decliii^ from 44 i peicent in 2001 to J9 I percent in 200S, 
while the proportion of admissions accounted for by methamphctamifko'amphctamine has 
Mcadily riKn fhom 0.06 percent in 2001 loO.OO percent in 2005 Founh. the proponion of 
admissions accounted for by powder cocaine, crack cocaine, and berotn have remained relatively 
stable In 2005 the proportion ol' admissions accounted for by these drugs was 0 04 percent. 0 10 
percent. aiulO 14 petoenl. lespectis-Hy 


h tguffT 3*6 

Trends In Drug Treatment Admbsions 
(hrimary Drug) 



tMi umi 2o»i itm 
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Analysis of TEDS data sorted treatment admissions by the three primary types of 
treatment programs. Detoxification programs, which are generally inpatient treatment programs 
that provide medically supervised termination of drug use, accounted for 21 percent of all TEDS 
admissions. Admissions for medical detoxification primarily were for heroin (34%), 
tranquilizers (32%), and alcohol alone (31%). Residential/inpatient treatment programs, an 
intensive, experiential form of treatment in which the patient resides at the treatment facility for a 
period of time, generally between 30 days and one year, accounted for 1 7 percent of admissions. 
Most admissions for inpatient residential treatment were for smoked cocaine (29%) and 
methamphetamine/amphetamine (26%). Finally, outpatient treatment, the least restrictive form 
of treatment, accounted for 62 percent of TEDS admissions. Most admissions to outpatient 
treatment w'ere for marijuana abuse (84%).^^"* 

The next tw'o figures present information collected as part of the Arrestee Drug Abuse 
Monitoring Program (ADAM),’ which interview'ed persons arrested for all crimes in selected 
cities about their recent drug use and also conducted urinanalysis. Figure 3-7 reports findings of 
the research for the years 2000 through 2003. Overall, the proportion of arrested persons testing 
positive for any of the listed drugs w'as very stable during this period. Marijuana w'as the most 
frequently identified drug followed by cocaine. Urine testing does not distinguish between 
powder cocaine and crack cocaine, therefore, the ADAM program relied on self-report of the 
arrestee to determine the form of the cocaine use. Figure 3-8 provides information on self- 
reported drug use by these arrestees. Based on arrestees’ self-reports, crack cocaine is used 
approximately twice as often as is pow'der cocaine. 


SAMHSA, U.S. Department ofHealtli and Human Services. Treatment Epiaock Data Set (TEDS) 
Highlights - 2005 National Admissions to Substance Abuse Treatment Services 4 (Februaiv- 2007); 
available at http:/7\vvvvvdasis. samhsa.gov/teds05/tedshi2k5 web.ndf . 


’ ’ ^ Tlic ADAM program was sponsored by the National Institute of Justice, the research, development, 
and evaluation anii of tlie United States Department of Justice . Data are available through 2003 when tlie 
program ended. The goal of tlie program was to “assist local, state, and national policynitdcers in 
monitoring and understanding die consequences of drug use among detainees.*’ National Institute of 
Justice, U.S. Department of Justice. Program Brief. Arrestee Drug Abuse Monitoring Program, available 
t7/‘b.ttp:// ww iv.ncirs.goy/pdfFilcs/adam.pdf. 

"'’It should be noted that arrestees in this dataset self-report drug use at a lower rate than demonstrated 
through unnanalysis. 
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('hapter 4 


TRENDS IN DRUG TRAFFICKING 
PATTERN, PRICE, AND USE 


A. INTRODUCTION 

This chapter presents data from a number of sources to describe cocaine trafficking 
patterns, trends in the price and purity of powder cocaine, and the price of crack cocaine. 

Specific findings include: 

• Almost all cocaine smuggled into the United States is in the powder form. 

• Cocaine markets can be broadly classified into five levels: 1) smugglers; 2) high- 
level dealers; 3) mid-level dealers; 4) retail sellers; and 5) users. 

• Purchases of cocaine cluster at one kilogram, one ounce, and one gram quantity 
levels and distinguish the different levels of cocaine markets. 

• The reported substantial increase in violence in the United States, which peaked 
in 1992, often is attributed to the introduction of crack cocaine around 1985 and 
the recruitment of young crack cocaine dealers with access to handguns, 

• The reduction in violence experienced since 1992 is consistent with the aging of 
the crack cocaine trafficker and user populations. 

• The price of cocaine, regardless of form, has remained relatively stable during the 
period 1998 through 2005, and there is substantial similarity in the price of 
powder cocaine and crack cocaine at the kilogram, ounce, and gram quantity 
levels. 

B. Drug Trafficking 

The powder cocaine and crack cocaine markets are '‘inescapably intertwined because 
virtually all cocaine enters the United States in powder form.'’^^^ Powder cocaine is imported 
from several source cities, dispersed throughout the United States to regional and wholesale 
distributors, and at a later point some of the powder cocaine is converted into crack cocaine. 


USSC, 1995 Commission Rkpori, .vu/7ra note I, at 63. 


at 66. 
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The process of dispersing drugs throughout the United States is described as a highly 
pyramidal structure that optimizes the distribution of the specific drug quantities that are 
imported. There are five broad categories of functions involved in cocaine distribution that can 
be targeted by law enforcement: 1) smugglers; 2) high-level dealers; 3) mid-level dealers; 4) 
retail sellers; and 5) users. ^ This structure suggests a potentially attractive target for law 
enforcement, the “middle markef area - that is, one or two steps below the importation and 
above the retail level - essentially the high-level and mid-level dealer. These middle market 
functions, “taking the bundle [of imported drugs] roughly from one kilo[gram] to one ounce, 
account for most of the mark-up in the final price of the drug. This niche in the drug distribution 
chain may make substantial sums of money, far more than the low earnings reported at the retail 
distribution level. In addition, it has low entry barriers such that upward mobility in the drug 
trade is easy.^^^ 

An independent analysis of the Drug Enforcement Administration’s (DEA) System to 
Retrieve Information From Drug Evidence (STRTDE)'^^ data conducted in 2004 developed an 
empirical model of drug trafficking that is consistent with the quantity distinctions described 
above. It noted that purchases in the STRIDE database clustered at the one kilogram, one 


Peter Reuter, RAND Corporation, /A; Middle Markets for Dni^s Constitute an Attractive Target for 
Enforcement? (April 2003), available through the National Criminal Justice Reference Sendee at 

lntu://www.nci rs nov . 

'^"id 

'^'id 

^^^id 

STRIDE consists of six subsystems providing infonnation on drug intelligence, statistics on markings 
found on pills and capsules, drug inventor}', tracking, statistical information on drugs removed from tlie 
market place, utilization of laboratory' manpower and infonnation on subsystems analyzed outside of the 
DEA laboratory' system where DEA participated in the seizure(s). STRIDE abstract, 
htt_p:/A 5 ;\vw.dea,goyyfpjii/stnd^ visited Maj’ 1. 2007). 

' R. Anthonv & A. Fries, Empirical Modelling of Narcotics Trafficking from Farm (late to Street^ 56 
BtJT.T.r.TlN ON Narcotics l. (United Nations Office on Daigs and Crime, Vienna, Austria), 2004, at 8, 
available a? httpi/Vwww.uriodc.oru/pdf/bullctin/hullclin 2004 01 01 ! ArLi.pdf . These daig quantiw 
break points are consistent with those repoaed by others. For example, die Office of National Drug 
Control Policy reported STRIDE data analysis by categorizing powder cocaine quantities as: number of 
purchases oftivo grams or less, purchases of 10-50 grams, and scizurcs/purchascs greater than 750 grams. 
Classifications for crack cocaine are: purcliases of one gram or less, and purchases greater dian 15 grams. 
Office of National Drug Control Policy. Executive Office of the President, National Drug Control 
Strategy- Data Supplement 58 (March 2005), See also Letter from Janet Reno and Barry' McCaffrey to 
President William Jefferson Clinton (July 3, 1997) (“5 grams of crack is wortli a few hundred dollars at 
most, and its sale is characteristic of a low -level dealer. A mid-level crack dealer t\'picall\' deals ounce or 
multi-ounce quantities.”); Letter from Paul Dah', Assistant Administrator. Intelligence Division, Drug 
Enforcement Administration to Chairman Richard Conaboy of the U.S. Sentencing Commission 
(October, 1996) ('Wholesale crack traffickers purchase cocaine in kilogram or multikilogram allotments 
from traditional cocaine sources. They w'ill citlicr package the cocaine into ounce quantities or convert it 
to crack and then divide into ounces for sale at the next level .... Crack distributors further divide the 
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ounce, and one gram quantities. These quantities correspond approximately to the “stratification 
of traffickers into wholesalers buying Idlograms and selling ounces and dealers buying ounces 
and selling in grams.’" 

Considering the Reuter model further, while upward mobility in the drug trade is easy, it 
does represent a narrowing of the trafficking “pyramid,” thereby providing a smaller number of 
targets for law enforcement.^^'' In contrast, sellers at the retail level are the most exposed and 
easiest targets for law enforcement, provide an almost unlimited number of cases for 
prosecution, and easily are replaced. Another attractive target for law enforcement is the drug 
importer. Conceptualizing an hourglass structure between the source country and the destination 
country, Reuter indicates that the importer represents the pinch point where the removal of one 
importer may make an important difference in the drug’s distribution and availability on the 
street. Reuter notes, however, that successful prosecution of major importers is difficult in part 
because they employ large numbers of “low-level, unsldlled labor” such that the organization is 
not greatly affected by seizures and arrests.’ 

The Commission’s data analysis, presented in Chapter 2, is consistent with the presence 
of a pyramidal structure in drug trafficking, with the largest numbers of federal cocaine offenders 
performing lower level functions. Among federal powder cocaine offenders the largest 
proportion are couriers and mules, consistent with the need for a large number of low-level, 
unsldlled laborers required to transport the drug into the United States. Among federal crack 
cocaine offenders, the largest proportion of offenders also are classified in a low-level function - 
that of street-level dealer (as expected, there are very few couriers/mules in the federal crack 
cocaine data given that very little cocaine enters the country in that form). There are 
substantially fewer defendants of either form of cocaine prosecuted at higher level functions in 
large part because there are fewer individuals at this level of the pyramid, {i.e.^ the smallest 
number of offenders is at the importer/supplier or high-level distributor level, the narrower 
portion of the pyramid). Figures 2-5 and 2-6 in Chapter 2). 

This difference between the federal powder cocaine and crack cocaine cases by function 
also is consistent with the reported trafficking structure of cocaine, in which virtually all cocaine 
is imported in powder form. The increase in 2005 in the proportion of federal cocaine 
defendants engaged in the wholesale function may indicate an enhanced effort to target these 
“middle markef’ functions identified by Reuter, The Commission’s data also demonstrate, at 


ounces into dosage units for sale at the retail level .... Mid-level distributors can be eitlier members of 
larger groups or independent operators.") 

Anthony & Fries, supra note 124. 

Statement of Joseph T. Raiuiazzisi, Deputy Assistant Administrator for die Office of Diversion 
Control, Drug Enforcement Administration, to the Commission, regarding Cocaine Sentencing Policy. 
November 14, 2006, at Tr. 32. 

Reuter, note 119. 
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least for the wholesale function, that upward mobility indeed is possible in cocaine markets. 
This is evidenced by the data indicating that some offenders whose most serious function is a 
wholesaler usually act in lower level functions such as a street-level dealer. See Figure 2-9 in 
Chapter 2. 

C. Drug Trafficking Related Violence 


The Commission heard testimony in November 2006 that violence committed by crack 
cocaine users is relatively rare.^^^ Almost all crack cocaine related violence is of the “systemic” 
type, that is, violence that occurs within the drug distribution process. In describing the long 
term trends in violence in the United States, Professor Alfred Blumstein reported a 25 percent 
increase in violence between 1 985 and 1 993 that could be attributed almost entirely to an 
increase in the number of “young people with handguns. . .recruited into the crack market 
starting in [19]85” as replacements for older sellers, large numbers of whom were 
imprisoned. 

In contrast, the more recent trend in violence in the United States has been a steady 
decline, by approximately 40 percent, between 1993 and 2000. Since 2000, the trend has been 
rather stable. According to Blumstein, the reduction in violence is attributable to a reduction 
in new users of crack cocaine and a consequent reduction in the crack cocaine street markets. 


’ Written statement by Bruee D. Johnson, Ph.D.. Director, Institute for Special Populations Research, to 
the Commission, regarding Cocaine Sentencing Policy, November 14, 2006, at 4. 

Bmce D. Johnson. PaTTerus of Drug Diwibiition: ImplicaTions and Issues^ 38 SUBSTANCE USE & 
MlSlJSi ; 1795 (2003). This is consistent with the findings in the 1995 Commission Report that "Crack 
cocaine is associated witli sy'stemic crime - crime related to its marketing and distribution - to a greater 
degree dian powder cocaine. Researchers and law enforcement officials report diat much of the violence 
associated with crack cocaine stems from attempts by competing factions to consolidate control of drug 
distribution in urban areas. Some portion of the distribution of powder cocaine, and tlie majonty^ of the 
distribution of crack cocaine, is done on street comers or open-air markets, crack houses, or powder 
shooting galleries between anonymous buyers and sellers. These distribution environments, by their very^ 
nature, are highly susceptible to conflict and intense competition. As a result, individuals operating in 
these surroimdings are prone to be involved in, as well as victimized by. increased levels of violence. " 

Oral testimom' of Alfred Blumstein, Ph.D., to the Commission, regarding Cocaine Sentencing Policy, 
November 14. 2006. at Tr. 201. 
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Dr, Bruce Johnson, testifying about trends in powder cocaine and crack cocaine usage among 
arrestees in New York City, also reported a substantial decline in the number of arrestees with 
“detected cocaine/crack use;’''^‘^ He attributed this trend to a decline in the number of new, 
young crack cocaine users, who have left these markets to be sustained by older crack cocaine 
users who tend to be less violent. 


Analysis of the Commission's sentencing data in Chapter 2 tends to corroborate these 
findings. Although weapon involvement, by the broadest of definitions, has increased since 2002 
in both powder cocaine and crack cocaine offenses, the rate of actual violence involved in the 
offense, already relatively low, has declined further during this period. The recent increase in the 
number of cocaine cases in which a weapon was involved, as found in the Commission’s data, 
may reflect federal law enforcement investigative and prosecutorial priorities apart from drug 
trafficking priorities. For example, federal law enforcement programs targeting firearms 
possession, such as Project Safe Neighborhood and other similar programs have been greatly 
expanded since 2001. 


The aging of the crack cocaine population, without replacement by younger users, also is 
consistent with data reported by the Substance Abuse and Mental Health Services Administration 
(SAMHSA), an agency within the National Institute of Health. Figure 4-1 presents trends in 
drug treatment admissions^^^ for crack cocaine users between 1992 and 2005. During this 
period, treatment admissions for clients aged 31-45 steadily increased from 43,3 percent of all 
admissions in 1992 to 66.8 percent by 2001 . Since 2001, the proportion of all treatment 
admissions for that age group declined slightly to 60.2 percent. The period between 1992 and 
2005 saw a corresponding decline in the proportion of clients aged 1 8-30, from 52.8 percent to 
19.7 percent of all drug treatment admissions. A smaller but growing percentage of drug 
treatment admissions over this period is accounted for by the 46-60 age group. The proportion 
accounted for by this group steadily rose from 2.1 percent to 18.9 percent of all treatment 
admissions for crack cocaine. 


Johnson, supra note 128. 

Tlie TEDS series was designed to provide annual data on die number and characteristics of persons 
admitted to public and private substance abuse treatment programs receiving public flinding. The unit of 
analysis is treatment admissions. A summarv’ of the TEDS program is available at 
http:/Avebapp.icpsr.umich.edu/cocoon/SAMHDA/STUDY/()4626.xml . 
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Fifure 4-2 

TrrmK In Avrrasr *1 Srntmrinc of 
f «n der CocMnt MMl CnKk CocjMiir OfftiMlers 
im.n mfc 



■kM I i mfitkxfc* nw m * wrvm 


Ukeuriu. in the Commiuton't deu there it e clear, albeit flight, trend documenting the 
aging of the federal crack cocaine offender population Ai can be teen in Figure 4-2. betueen 
1992 and 2006. the average age of Federal crack cocaine ofTcndert itcadily hu tiicn Oom 28 4 
yerm to J I I yeara During lhi» wme pcnod, the average age of po» der cocaine olTendera hav 
lemained Ueadv, ranging lietvkeeii f ) S yeaiv ( 1992) to .t4 4 yean (2006) 
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D. Cocaine Prices and Purity^^^ 


The following analysis reviews data related to the purchase of illegal drugs in the United 
States collected and provided by the DEA, The information collected includes the type of drug, 
the quantity transacted, price, and the purity of powder cocaine. Although not collected in a 
manner that ensures that the information is fully representative of drug purity and price at the 
national level, DEA has the only national database containing this information, providing the 
best available measures of trends in cocaine prices,^^^and is the basis of numerous published 
research articles on drug trafficking trends. 


1. Cocaine Prices 


Figure 4-3 presents the trend from 1998 through 2005 in the average price of powder 
cocaine at purchase points of one kilogram, one ounce, and one gram. These are the quantity 


Data on tlic pncc and punty of drugs is compiled by DEA from two sources. Price data is from 
DEA's Traffic Reports. Data on tlie purity of drugs is derived from the DEA's STRIDE dataset. Office 
of Domestic Intelligence, Drug Enforcement Administration, U.S. Department of Justice. Illegal Drug 
Price and Purity- Report 3 (Feb. 8, 2007). 

DEA pnee data is not presented as a single average price of the drug, but rather as a range of 
prices fomid widiin each of tlie 20 metropolitan areas from wliicli this infomiation is collected. Tlie 
reported national range includes the lowest and highest prices from each of the metropolitan areas. For 
example, in 2002, the price range for a kilogram of cocaine in Miami was $8,000 - $30,()()(), and the price 
range for a kilogram of cocaine in Seattle tvas $10,000 - $38,000. Tlierefore the national range was 
presented as $8,000 - $38,000. Beeause one single point of reference was needed to analyze trends over 
time, a cmdc annual average value was calculated by adding the upper and lower values of the national 
range and dividing by ttvo. In diis example, die 2003 average price for a kilogram of cocaine is reported 
as $23,000. During some years, the national range included a price that tvas uncharacteristically high or 
lotv and substantially different than the other prices provided for that year. This method of calculating the 
average may introduce some variation tliat is not likely to be characteristic of purchase prices for tliat 
year. Odier methods were explored, including dropping die outliers for each national range, or 
calculating the average of each of the 20 metropolitan areas, taking the sum and dividing by 20 to obtain a 
national average, but because of missing or reported data, these methods were abandoned in favor of die 
approach used to calculate the price data in each figure. Ptirifi' level data are presented in the STRIDE 
data by daig type and weight as national averages. 

Tlie STRIDE data on drug purit\' arc not randomly collected and thus arc not necessarily 
representative of cocaine prices iiatioiiw idc. Anthony and Fries point out that the STRIDE dataset is 
designed to record law enforcement purchases and priorities and docs not attempt to create a balanced 
sun'ey of drug transactions noting variations in tlie number of transactions of different dmgs. die amoiuits 
purchased, and the geographic focus. Despite these limiting factors, the authors report that these 
"sampling distortions" have only ‘‘minimal impact on the utility of STRIDE for analyzing features and 
trends of relative prices." Andiony & Fries, supra note 1 24, at 8. 
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po<nM 11 which moM STRIDE purrhaso tightly cluster'" and art the quantity levels repotted by 
DE A in its publications. The ivcrajic purciuisc price Ibr each of these three quanlilics is 
ptewiurd in Figme 4'.< hi enmpine liaiitv in pticing over time To racilitatr this analysis, 
bowevar. tht price at the kilagram level was divided by ten Overall, the pnee of cocaine at each 
of these ihrct primary purchase leveli has remained stable over the last several years, henvever. 
some fluctuations do occur 


^ltu^t4^> 

Favidrr ('onUnr Frier 

\\xr»$!t Po«»tfcrCocabtr 
l99S>iUO$ 



From IQOS through 2005. the nsDonwide average kilogram price of powder cocaine has 
ranged between S2I.OOO and $26,000 Average ounce level pnees also have been lelalivciy 
viable, eveepi fn a Mir linw jump in 2002 In 2002, IIk avnagr imnce price leachesl SI ,S50, 
appnmimataly SO percent greater than the next highest average price during that period For the 
other seven yean depicied in Figure 4*}, the price angod from Sl.lUO lo $1,250 The greatest 
price vanalion is the trend of the average price per gram of powder cocaine, ranging between 
$102 50 and $1X5 
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To bcticr demonstrate the fluctuiaoci u the gram pnee of pm^der cociine. Figure 4«4 presents 
those dat« elonc 


rHturt4-l 

PsM drr < 'onwir Frier Tmtil« 
Modified A^ertte Ponder Cocaine Cram 
IV9](-2U05 
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The average priee of erack cocaiiK ai these quantity points is presented in Figure J-S. 
Data on the average price per ounce of crack cocaine is available for the period bctiveen 2001 
and 200$. allhnugh data on crack cocaine piices at the liloKiani and gram level are only 
available since 2002 At the kilogram level, the nationnide average price spiked in 20(M to 
S}0.$00. substantially above ibe average prices in the other years, which ranged between 
$24,000 and $25,400. Average prices at the ounce level were $1,000 in 2001. rose to $2062 50 
during 2002 and 2005, lemaincd close to that pnee in 20(M ($1,050) and then dropped to $1,150 
in 200$ Identical to the pattern disfdaved at the kilogram level, the average price pcs glam of 
crack cocaine peaked in 2004 at $259. substantially above the average price during Ibe oeber 
years displayed (ranging from $149 to $15$) 


UgHre 4-9 

Crack Cecaitie Price Trends 
Madifled Average C rack Cacainc 
2tMI-2fl09 
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Figure 4^ (fispliys avctige price data at ihcK three quantity points for both poM^der 
cocaine and crack cocaine Two conclusaons may be drawn from these data 1 ) the pnccs at 
each quantilv point arc much more umilar than dissimilar legaidlevs of the fiwm of the cocaine, 
and 2) there seems to be little association between the price fluctuations in the two fonns of the 
drug 

Klgeir 4-A 

Powdrr Cocaine and Crack Cocaine Prke Trends 
Mmlilird Asmte** Paw drr < 'omiiir and Crark ( ’orainr 
im.2005 
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2. Powdrr CMxint Puril> 

Filture 4*7 pincnls dala tm the av«n)(e purity of ptrudei cocaine al lire kilnjpain. lauice. 
and gram )e\ da during the period between 1 998 and 2005 The DEA doea not maintain purity 
dau for crack cocaine The average purity of powder cocaine ii highest at the kilogram level, 
with the drug ranging in average purity b^een 69 percent and 82 percent Sutprisinj^y, the 
average punty of powder cocaine at the ounce level is lower than the average purity of at the 
giam levri duiing Ihiv peiiod Ihe average piuily of powder cocaine at the lauice level ranged 
from 53 to (>9 percent pure, powder cocaine at the gram level ranged from 56 to 70 percent pure 

Figure 4-7 

Powder ('ucaanr .\vrragr Purity Irmdr 
|4«8-200$ 
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Finilly, FIgurci -l-S. 4*9. ind 4<I0 simuluncously pmcm dau on average pnee and 
avengr punty of poudrr cocaine purchases The average punly' is displayed on dse left venical 
avis and Ihe average price is displayed on ihe righi vertical axis Fm example, in Figure 4-8. 
during 1999 the average purchase price for a Ulogram of povvder cocaine was $24,500 and the 
average purity that year wu 79 percent 


Figure 44 
Hmvilrr Cacaine 

Average Purity and Price Per Kllagram 
1998-200$ 



It IS dilVicvIt to see any strong conespondence between the average purchase price of 
powder oocaine and its average purity l>es|ate siinre annual varialiiins between 1998 and 2005, 
the price and purity of powder cocaine in 1998 and in 2005 are rcmarkaldy similar 
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Chapter 5 


STATE SENTENCING POLICY 
AND POSSIBLE EFFECT ON FEDERAL 
PROSECUTORIAL DECISIONS 

A. State Cocaine Sentencing Policies 

In order to provide some contextual framework in which to assess federal cocaine 
sentencing policy, the 1995 and 2002 Commission Reports included a survey of the state laws to 
determine whether and to what extent states distinguish between crack cocaine and powder 
cocaine penalties/^'^ The Commission, in this report, updated its survey of relevant state laws in 
order to determine whether there have been any recent trends in state legislative action that 
might be relevant to evaluating federal cocaine sentencing policy. 

As a part of this update, the Commission sought the following information: 

(1) whether the state uses sentencing guidelines (and, if so, whether they are advisory 
or mandatory); 

(2) whether the state statutes and/or guidelines distinguish between crack cocaine and 
powder cocaine; 

(3) whether state sentences are determinate or, alternatively, whether early release 
through parole is available; and 

(4) whether the state enacted or repealed statutes containing mandatory minimum 
penalties for drug offenses. 

The Commission reviewed relevant state statutes and guideline provisions. Tn addition, 
the Commission contacted each state sentencing commission, if such an agency existed within 
the state. Otherwise, the Commission surveyed the state agency responsible for collecting 
criminal justice data {e.g., statistical analysis centers). 

The overwhelming majority of states do not distinguish between powder cocaine and 
crack cocaine offenses. Only 13 states have some form of distinction between crack cocaine and 
powder cocaine in their penalty schemes, one less than in 2002. Connecticut previously 
distinguished between trafficking offenses involving crack cocaine and powder cocaine using a 


2002 Commission Report, supm note 1, at 73-78; 1995 Commission Report, supm note 1, at 129- 
138. 

Unless otlienvise indicated, diis chapters use of the temi "state" hereinafter signifies die states and 
territories contacted for die survev. 


98 



233 


drug quantity ratio of 56.7-to-l/'*^ A penalty of five years’ to life imprisonment had been 
triggered by trafficking either in one ounce (28.5 grams) or more of powder cocaine or .5 grams 
or more of crack cocaine. In 2005, the Connecticut General Assembly eliminated the quantity 
disparity between crack cocaine and powder cocaine by raising the threshold quantity for crack 
cocaine to one-half ounce (approximately 14.25 grams) and reducing the threshold quantity for 
powder cocaine also to one-half ounce. 

Iowa, the only state reported in the 2002 Commission Report as providing a 1 00-to- 1 
drug quantity ratio between powder cocaine and crack cocaine, has since reduced its drug 
quantity ratio to 10-to-l for cocaine offenses in its statutory scheme. Unlike the federal 
statutory scheme, however, Iowa distinguishes between crack cocaine and powder cocaine only 
for determining the statutory maximum penalties, not mandatory minimum penalties. 

The Commission also examined whether states had sentencing guideline systems and 
whether imposed sentences were determinate (z.e., sentence imposed as approximates the 
sentence served) or indeterminate (he., sentence or sentence range imposed with release into the 
community after service of less than the full sentence). Twenty-seven states use some form of 
sentencing guidelines; and 40 states have determinate sentencing structures, some in 
combination with guidelines. Statutory mandatory minimum penalties exist in 41 states for 
certain drug offenses {e.g., trafficking, repeat trafficking, repeat possession, and sale of drugs 
within a certain distance of a protected area, such as a school or playground). 

The penalties structures of the 13 states that currently distinguish between powder 
cocaine and crack cocaine offenses are described briefly below. 

1. Alabama 

Alabama does not provide different penalties for crack cocaine and powder cocaine 
offenses, but uses a 10-to-l drug quantity ratio for determining eligibility for its drug abuse 
diversion program. Under this program, any person arrested or charged with a controlled 
substance offense may file a request with the district attorney to enroll in a drug abuse treatment 
program in lieu of undergoing prosecution. The statutory provisions outlining eligibility for the 
diversion program provide different quantity levels for powder cocaine and crack cocaine 
offenders. For powder cocaine, the quantity cannot exceed five grams for eligibility for 
diversion. For crack cocaine, the quantity cannot exceed 500 milligrams (one-half gram).^'*^ For 
non-diversionary cocaine offenses, Alabama does not distinguish between crack cocaine and 
powder cocaine. For 28 grams or more but less than 500 grams of cocaine, an offender is subject 
to a mandatory minimum term of three years imprisonment; for 500 grams but less than one 
kilogram, an offender is subject to a mandatory minimum term of five years imprisonment; for 
one kilogram but less than ten kilograms, an offender is subject to a mandatory minimum term of 


Conn. Gen. Stat. Ann. § 21a-278(a) (West 2006). 
Iowa Code § 124.401 (2006). 

Ala. Code § 12-23-5(2)(b), (c) (2006). 
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15 years imprisonment; for ten kilograms or more, an offender is subject to a mandatory term of 
imprisonment of life without parole. 

2. Arizona 


Arizona distinguishes between offenses involving powder cocaine and crack cocaine 
using a drug quantity ratio of 12-to-l . Under Arizona’s statute, nine grams of powder cocaine or 
750 milligrams of cocaine base trigger the threshold amount for trafficking, with a presumptive 
sentence of five years imprisonment.''^^ The judge may sentence an offender to a minimum of 
four years imprisonment if mitigating factors are present, or a maximum of ten years if 
aggravating factors are present.^'*^ An offender convicted of trafficking is not eligible for 
suspension of sentence or release until the offender has served the sentence imposed by the 
court. 


3. California*'** 

Offenders convicted of possession or possession with intent to sell crack cocaine or 
powder cocaine are sentenced to different tenns under California law, depending on the 
threshold amount. A person convicted of possessing for sale a substance containing 14.25 grams 
or more of cocaine base or 57 grams or more of a substance containing at least five grains of 
cocaine base is subject to a sentenced of either a three, four, or five-year term of imprisonment, 
depending on whether aggravating or mitigating circumstances are present. Conversely, a 
person convicted of possessing for sale a substance containing 28.5 grains or more of powder 
cocaine or 57 grams or more of a substance containing cocaine is sentenced to either a two, 
three, or four-year term, depending on whether aggravating or mitigating circumstances are 
present. 


Ala. Code § 13A-12-231 (2006). 

Ariz. Rev. Stat. Ann. §§ 13-3408(A)(2), (B)(2), 13-701(C), 13-3401(36)(b), (c) (2006). 

Ariz. Rev. Stat. Ann. § I3-702(A)(I) (2006). 

' ” Ariz. Rev. Stat. Ann. §§ 3401(36), 3408(D) (2006). 

Tlic state of California currently docs not have sentencing guidelines. A governor’s proposal to create 
a sentencing commission, however, was included within the state budget proposed for 2()()7-2()()8 and is 
scheduled for a vote by tlie state legislature in July, 2007. 

'"'^Cal. Penal Code § 1 203, 073(b)(1) and (5) (West 2006); Cal, Health & Safety Code §§ 1 1351 ,5, 11351 
(West 2006). Under California's Determinate Sentencing Law (DSL), die sentencing judge must sentence 
an offender to the middle statutoiy- range absent a finding b\ the judge of certain aggravating or 
mitigating circumstances, hi Cunningham v. California, 127 S.Ct. 856 (Jan. 22, 2007), the Supreme 
Court staiek down California’s DSL on grounds that it violated the Sixlli Amendment’s juty trial right, as 
interpreted bv the Court in the Apprencii line of cases. Unlike the Hooker opinion, the Court did not set 
forth a remedy, hi response, die California legislature recently passed SB 40, which essentially nitdces die 
California DSL advisoiy in nature. 
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Possession with intent to sell still carries a mandatory minimum penalty if a defendant 
has a prior conviction. California statutes provide enhancements if large quantities of drugs are 
involved in the offense. When calculating the quantity levels necessary to trigger these 
enhancements, however, California does not distinguish between crack cocaine and powder 
cocaine. 

4. Iowa 

Towa distinguishes between trafficking oflenses involving crack cocaine and powder 
cocaine using a 10-to-l drug quantity ratio. In the 2002 Commission Report, Iowa was the only 
state reported as having a 100-to-l drug quantity ratio for crack cocaine and powder cocaine 
similar to the federal statutes. In 2003, Iowa lowered its ratio from 100-to-l to 10-to-l by 
amending Iowa Code section 124.401 in order to “align, using a 10-to-l ratio, the threshold 
amount for a conviction of a cocaine-related offense with a ‘crack cocaine’ offense.”''" The 10- 
to-l ratio still is reflected only in the threshold amounts that determine the maximum statutory 
penalty, and not in the mandatory minimum penalty. For example, more than 500 grams of 
powder cocaine or more than 50 grams of cocaine base trigger a maximum penalty of 50 years’ 
imprisonment. An offender with more than 50 grams of powder cocaine or more than five grams 
of cocaine base is subject to a maximum penalty of 25 years’ imprisonment.^'^ Essentially, an 
offender must have 10 times more powder cocaine than crack cocaine to trigger the same 
statutory maximum penalty. Iowa also requires an offender who commits one of these offenses 
to serve a minimum period of confinement of one-third of the maximum sentence prescribed by 
law before being eligible for parole."' 

5. Maine 

Maine distinguishes between trafficking offenses involving crack cocaine and powder 
cocaine using a 3.5-to-l drug quantity ratio. If an offender knowingly possesses 14 grams or 
more of powder cocaine or four grams or more of cocaine base, a presumption of unlawful 
trafficking is established."^ For aggravated trafficking, i.e., 1 12 grams or more of powder 
cocaine or 32 grams or more of cocaine base, an offender is subject to a mandatory minimum 
sentence of four years’ imprisonment.’^"^ 


2003 Iowa Legis. Serv, P. 4, Senate File 422, by Committee on Judiciary (ThomsonAVest). 

Iowa Code § 124.401 (2006). 

Iowa Code § 124.401 (2006). 

Me, Rev, Stat, Ann, tit, 17. § 1 103(3) (2007), 

Me. Rev. Stat. Ann. tit. 17, §§ 1105-A(D), 1252(5-A) (2007). 
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6. Maryland 

Maryland distinguishes between offenses involving powder cocaine and crack cocaine 
using a 9-to-l drug quantity ratio. Maryland has a five-year mandatory minimum penalty for 
trafficking 448 grams or more of powder cocaine or 50 grams or more of cocaine base.' ^^ 

7. Missouri 

Missouri differentiates between offenses involving powder cocaine and crack cocaine 
using a 75-to- 1 drug quantity ratio. Offenders who traffic more than 1 50 grams but less than 450 
grams of cocaine powder are Class A felons. For cocaine base, two grams but less than six 
grams trigger the same penalty. Offenders who traffic 450 grams or more of powder cocaine, or 
six or more grams of cocaine base, both Class A felonies, are ineligible for probation or parole. 
Class A felonies carry an imprisonment term of not less than ten years and not more than 30 
years. 


8. New Hampshire 

New Hampshire differentiates between trafficking offenses involving powder cocaine 
and crack cocaine using a 28-to-l drug quantity ratio. New Hampshire provides a maximum 
penalty of 30 years imprisonment for trafficking in five ounces (142.5 grams) or more of powder 
cocaine. The same penalty applies for trafficking in five grams or more of cocaine base.‘^^ 

9. North Dakota 

North Dakota differentiates between offenses involving powder cocaine and crack 
cocaine using a 10-to-l ratio. Mandatory minimums apply if an offender has prior offenses. 
An offender who is found guilty of a second offense is subject to a mandatory minimum of five 
years imprisonment; an offender with a third or subsequent offense is subject to a mandatory 
minimum of 20 years imprisonment.^'^ In North Dakota, however, a first time offender has an 
enhanced penalty that provides a maximum of life imprisonment with or without an opportunity 
for parole for trafficking 50 grams or more of powder cocaine or five grams or more of cocaine 
base. An offender who is classified as a Class AA felon, and who receives a sentence of life 
imprisonment with the possibility of parole, will not be eligible for parole for 30 years, less any 


Md, Code Ann., Crim, Law § 5-612(a)(2), (4). -612(c)(1) (West 2006). 
Mo. Ann. Stat. § 195.222(2) (West 2006), 

N.H. Rev. Stat. Ann. § 318-B;26(l)(a)(l), (3) (2006). 

N.D, Cent. Code § 19-03.1-23. l(l)(c)(2). (3) (2005), 

''' N.D, Cent. Code § 19-03. l-23(l)(a)(l), (2) (2005), 
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sentence reduction earned for good conduct. Cocaine quantities less than the above-mentioned 
amounts qualify as a Class A felony, with a maximum penalty of 20 years imprisonment’" ' 

10. Ohio 

Ohio differentiates between offenses involving powder cocaine and crack cocaine using a 
graduated scale based on threshold amounts and felony categories imposed by statute.’"’ The 
felony categories are defined by degree: first, second, third, and fourth. The ratios vary between 
each individual felony category based on quantities from the low end of the range to the high 
end.’^" For example, it is a felony in the third degree to distribute ten grams but less than 100 
grams of powder cocaine. For cocaine base, the third-degree felony range is five grams but less 
than ten grams. The minimal drug quantity ratio is 2-to-l; the maximum drug quantity ratio for 
this category is 10-to-l . To qualify for a first-degree felony, an offender must distribute 500 
grams but less than 1,000 grams of powder cocaine, and at least 25 grams but less than 100 
grams of cocaine base, which results in a ratio fluctuation of between 10-to-l and 20-to-l. For 
major drug offenders, Ohio uses a 1 0-to-l ratio (1 ,000 grams cocaine powder and 1 00 grams of 
cocaine base) and prescribes a mandatory minimum term of ten years’ imprisonment with an 
additional one to ten-year term subject to judicial discretion.’'’^ 

11. Oklahoma 

Oklahoma differentiates between trafficking offenses involving powder cocaine and 
crack cocaine using a 6-to-l drug quantity ratio. The Oklahoma statutes provide mandatory 
minimum penalties of ten years imprisonment for offenses involving 28 grams or more of 
cocaine powder or five grams or more of cocaine base. The statutes also provide a 20-year 
mandatory minimum for offenses involving 300 grams or more of powder cocaine or 50 grams 
or more of cocaine base.’"’’ 

12. South Carolina 

South Carolina’s statutory scheme for cocaine penalties is complex, with different 
minimum and maximum penalties for possession, distribution, and trafficking of powder cocaine 
and crack cocaine. For possession offenses, crack cocaine is penalized more severely than 
powder cocaine. A first time offender with ten grains (.648 grams) or less of powder cocaine is 
subject to a statutory maximum penalty of two years imprisonment, but a first time offender with 
less than one gram of crack cocaine is subject to a statutory maximum penalty of five years 


N.D. Cent. Code § 12.1-32-01(1), (2) (2005). 

Ohio Rev. Code Ann. § 2925.01(X), (GG) (West 2006). 

Ohio Rev. Code Ann. § 2925.11(C)(4)(b)-(f) (West 2006). 

Ohio Rev. Code Ann. § 2925.03(4)(a)-(g) (West 2006). 

Okla. Stat. Ann. tit. 63, §§ 2-415(C)(2). (7), 2-401 (West 2006). 
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imprisonment.^*'^ Offenses involving ten grams or more of powder cocaine are presumed to be 
distribution offenses, and offenses involving one gram or more of crack cocaine are presumed to 
be distribution offenses. Interestingly, second time distribution offenses involving powder 
cocaine are penalized more severely (five to thirty years iinprisoninent) than those involving 
crack cocaine (zero to 25 years imprisonment). 

13. Virginia 

Virginia's statutes generally do not distinguish between offenses involving powder 
cocaine and crack cocaine. The penalties are determined by the schedule of the controlled 
substance involved in the offense, and all forms of cocaine are listed in schedule II. Virginia's 
distribution statute, however, does distinguish between the two forms of cocaine using a 2-to-l 
drug quantity ratio. Under this statute, an offender who traffics five kilograms or more of 
powder cocaine or 2.5 kilograms or more of cocaine base is subject to a 20-year mandatory 
minimum sentence. 


Table 5-1 

State Cocaine Penalties 


Drug 



Crack/Powder 

Guidelines 

Determinate 

Mandatory 

STATE 

Distinction 

System 

Sentencing 

Minimum 

Total 

Affirmative 

Responses 

14 

27 

18 

41 

Alabama 

No 

Yes 

Yes 

Yes 

Alaska 

No 

Yes 

No 

Yes 

Arizona 

Yes 

No 

Yes 

Yes 

Arkansas 

No 

Yes 

No 

Yes 

California 

Yes 

No 

No 

Yes 

Colorado 

No 

No 

Yes 

Yes 

Connecticut 

No 

No 

No 

Yes 

Delaware 

No 

Yes 

Yes 

Yes 

District of 
Columbia 

No 

Yes 

Yes 

No 

Florida 

No 

Yes 

No 

Yes 


S.C. Code Aim. §§ 44-53-370(d)(4). (e)(2), 44-53-375(B)(2) (2006). 
S.C. Code Aim. § 44-,i3-370(e)(2)(a)(2) (2006). 
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Table 5-1 

State Cocaine Penalties 


Drug 


STATE 

Crack/Powder 

Distinction 

Guidelines 

System 

Determinate 

Sentencing 

Mandatory 

Minimum 

Georgia 

No 

No 

Yes 

Yes 

Hawaii 

No 

No 

No 

No 

Idaho 

No 

No 

No 

Yes 

Illinois 

No 

Yes 

Yes 

Yes 

Indiana 

No 

Yes 

Yes 

Yes 

Iowa 

Yes (10: 1 ratio) 

No 

No 

Yes 

Kansas 

No 

Yes 

Yes 

No^'^^ 

Kentucky 

No 

No 

No 

No 

Louisiana 

No 

Yes 

Yes 

Yes 

Maine 

Yes (3.5:1 ratio) 

No 

Yes 

Yes 

Maryland 

Yes (9:1 ratio) 

Yes 

Yes 

Yes 

Massachusetts 

No 

Yes 

No 

Yes 

Michigan 

No 

Yes 

No 

No^'’^ 

Minnesota 

No 

Yes 

No 

No 

Missouri 

Yes (75:1 ratio) 

Yes 

No 

Yes 

Montana 

No 

No 

No 

Yes 

Nebraska 

No 

No 

No 

Yes 

Nevada 

No 

No 

No 

Yes 

New Hampshire 

Yes (28: 1 ratio) 

No 

Yes 

Yes 

New Jersey 

No 

Yes 

No 

Yes 

New Mexico 

No 

Yes 

Yes 

Yes 

New York 

No 

No 

Yes 

Yes 

North Carolina 

No 

Yes 

Yes 

Yes 

North Dakota 

Yes (10:1 ratio) 

No 

No 

Yes 


Kansas repealed the maiidator\- minmiums for drug offenses in 2003. See 2003 Senate Bill 123, 

hTT p:// ww w . ka nsas.gov/ksc/goa1s .sh tml. 

Michigan repealed the nituidaton' mininiums for dmg offenses in 2002. See MCLS § 333.7401 and 
Public Act 665. 
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Table 5-1 

State Cocaine Penalties 


Drug 


STATE 

Crack/Powder 

Distinction 

Guidelines 

System 

Determinate 

Sentencing 

Mandatory 

Minimum 

Ohio 

Yes (2:1 mininium 

ratio; 10: 1 maxiimun 
ratio) 

Yes 

Yes 

Yes 

Oklahoma 

Yes (6: 1 ratio) 

Yes 

No 

Yes 

Oregon 

No 

Yes 

Yes 

No 

Pennsylvania 

No 

Yes 

No 

Yes 

Rhode Island 

No 

Yes 

No 

Yes 

South Carolina 

Yes 

Yes 

No 

Yes 

South Dakota 

No 

No 

Yes 

Yes 

Tennessee 

No 

Yes 

Yes 

Yes 

Texas 

No 

No 

No 

Yes 

Utah 

No 

Yes 

No 

Yes 

Vermont 

Yes (5:1 ratio) 

No 

No 

No 

Virgin Islands 

No 

No 

No 

Yes 

Virginia 

Yes (2:1) 

Yes 

Yes 

Yes 

Washington 

No 

Yes 

Yes 

No 

West Virginia 

No 

No 

No 

Yes 

Wisconsin 

No 

Yes 

Yes 

No^'’^ 

Wyoming 

No 

No 

No 

No 


Wisconsin repealed the mandatorv' minimums for drug offenses on Febmarx’ I, 2003 under the 
Uniform Controlled Substtuice Act. 
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B. INTERACTION OF PROSECUTORIAL DECISIONS AND STATE PENALTIES 

Federal law enforcement and judicial resources are too limited to process all drug 
trafficking offenses at the federal level. Only a small minority of all drug offenses are 
prosecuted federally. During the last decade, there have been between one and one and one-half 
million arrests for drug violations annually, and state courts have imposed sentence for about 
one-third of a million drug convictions annually.'"^** By contrast, 25,013 federal offenders were 
sentenced under the primary drug trafficking guideline in fiscal year 2006.'"^’ Tn fact, one of the 
stated goals of the 1986 Act was to “give greater direction to the DEA and the U.S. Attorneys on 
how to focus scarce law enforcement resources.” 

Because the states generally have not adopted the federal penalty structure for cocaine 
offenders, the decision whether to prosecute at the federal or state level can have an especially 
significant effect on the ultimate sentence imposed on an individual crack cocaine offender. 
Differences in federal prosecutorial practices nationwide occur for a number of reasons. For 
example, federal resources in a specific jurisdiction may be prioritized toward a specific drug 
type that is particularly problematic for that jurisdiction. The Department of Justice reports that 
the comparative laws in a jurisdiction also play an important role in determining whether a 
particular case is brought in federal or state court.^^^ 

Table 5-2 suggests that there are significant differences in the types of cocaine cases 
brought in the various federal districts. For each district, Table 5-2 shows the number of crack 
cocaine and powder cocaine cases and the median drug quantity involved for each form of 
cocaine. The districts are listed in ascending order by the median quantity of crack cocaine. 
Among districts with at least 30 crack cocaine cases in Fiscal Year 2006, the five districts with 
the greatest median drug quantity were Northern Iowa (320.9 grams), Northern Florida (238.4 
grams). Eastern North Carolina (176.4 grams). Central Illinois (101.7 grams), and Eastern 
Pennsylvania (98.3 grams). Among districts with at least 30 crack cocaine cases in Fiscal Year 
2006, seven had a median drug quantity of less than 25 grams; the five districts with the smallest 
median drug quantity were New Hampshire (3.1 grams), Southern West Virginia (14.0 grams), 
Eastern Kentucky (15,4 grams), Nebraska (17.0 grams), and Eastern Missouri (21.3 grams). 


Even among some districts within the same state there are some significant variations in 


‘ " Federal Bureau of Investigation, Unifonn Crime Reports, Cnwc i>7 r/?c Umtecf Stales, 1995-2005; U.S. 
Department of Justice. Bureau of Justice Statistics. State Courl Sentencing of Convicted Felons. 1992. 
1994,1996,1998.2000,2002. 

' ' USSC, 2006 Sourcebook of Federal Sentencing Statistics, supra note 15. Table 17. 

H.R. Rep. No. 99-845, pt. fat 11-12 (1986). 

R. Alexander Acosta, United States Attorney of the Southern District of Florida, testified that “much 
of what goes federal versus state is a function of comparative laws in any Jurisdiction because, in any 
large operation, we sit down witli our colleagues at the state and w'e divvy up cases based on wEo's like!)’ 
to get the more appropriate or the stronger criminal sanctions.” Supra note 38, at Tr. 38-9. 

107 



242 


the types of crack cocaine cases prosecuted. For example, in Northern Florida the median 
quantity of crack cocaine is 238.4 grams, compared to 50.8 grams in Middle Florida. Similarly, 
in Central Illinois the median quantity of crack cocaine is 101.7 grams, compared to 54, 1 grams 
in Southern Illinois. 


Table 5-2 

Median Drug Weight for Powder Cocaine and 
Crack Cocaine Cases in Each Federal District 
Fiscal Year 2006 

Primary Drug Type 

Crack Cocaine Powder Cocaine 

Median Weight Median Weight 


District 

Number of Cases 

(Grams) 

Number of Cases 

(Grams) 

All Districts 

4,262 

51,0 

4,140 

6,000,0 

Guam 

0 

- 

0 

- 

Northern Mariana Islands 

0 

- 

0 

- 

Virgin Islands 

0 

- 

6 

18.200.0 

North Dal<ota 

0 

- 

4 

989.0 

Idaho 

1 

2.3 

2 

10,563.0 

New Hampshire 

41 

3.1 

10 

200.5 

West Virginia, Southern 

62 

14.0 

18 

63.4 

Vemiont 

5 

14.8 

6 

567.0 

Kentucky, Eastern 

49 

15,4 

45 

283.5 

Nebraska 

61 

17,0 

18 

5,950.0 

Kansas 

41 

19.0 

46 

4.505.0 

Missouri, Eastern 

130 

21.3 

22 

1.482.3 

Kentucky, Western 

28 

21.7 

21 

986.9 

New York, Western 

49 

25.0 

15 

520.0 

Texas, Eastern 

94 

25,7 

64 

15,070.0 

Indiana, Northern 

50 

26.1 

24 

657.3 

New York, Northern 

37 

26.7 

17 

1.000.0 

Texas, Western 

127 

27.3 

295 

4,900.0 

Washington. Eastern 

13 

28.5 

7 

992.3 

New Mexico 

23 

29.0 

53 

2,330.0 

California, Northern 

18 

30,2 

20 

1,126.5 

Florida. Soudiem 

104 

30.2 

305 

19.800.0 

Ohio, Northern 

80 

30.4 

43 

2.988.8 

Tennessee, Eastern 

43 

31.4 

39 

3.000.0 

West Virginia, Northern 

89 

31.5 

12 

124.8 

Rhode Island 

20 

31,9 

18 

4,003.8 

Alabama, Northern 

35 

32,6 

34 

5.000.0 

Texas. Southern 

70 

33.3 

523 

11.040.0 

California. Southern 

1 

33.6 

97 

22.020.0 

Michigan. Eastern 

60 

34,5 

48 

2.189.9 

Georgia. Middle 

76 

34,9 

20 

761.9 

Pennsylvania, Western 

60 

36,3 

17 

1,500.0 
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Table 5-2 

Median Drug Weight for Powder Cocaine and 
Crack Cocaine Cases in Each Federal District 
Fiscal Year 2006 

Primary Drug Type 

Crack Cocaine Powder Cocaine 

Median Weight Median Weight 


District 

Number of Cases 

(Grams) 

Number of Cases 

(Grams) 

Colorado 

30 

37.3 

26 

1.875,0 

Alabama, Middle 

17 

38,5 

10 

1,979,5 

Washington, Western 

30 

45,7 

25 

2,300,0 

Mississippi, Nortliem 

37 

45.9 

10 

8.000.0 

Tennessee. Western 

35 

46.0 

16 

12.675.0 

Michigan. Western 

48 

47.1 

21 

2,020.0 

District of Columbia 

78 

47.4 

16 

953.5 

Tennessee, Middle 

10 

47.5 

28 

3,320,0 

Alabama, Southern 

64 

49,3 

25 

500.0 

Florida. Middle 

180 

50.8 

326 

550.000.0 

Alaska 

11 

51.7 

12 

4.098.5 

Ohio. Southern 

81 

52.9 

64 

13.500.0 

Louisiana. Middle 

17 

53.1 

2 

8,079,4 

Minnesota 

38 

53,9 

25 

1,400,7 

Illinois. Soutliem 

38 

54.1 

13 

8.000.0 

Massachusetts 

53 

54.9 

50 

2.720.0 

Arkansas. Eastern 

23 

55.3 

17 

1.910.0 

Virginia. Eastern 

253 

56,0 

78 

2.216.6 

Virginia, Western 

123 

56,0 

22 

2,953,6 

New York, Southern 

78 

56.3 

121 

20,000,0 

Comiecticut 

55 

56.5 

14 

1.000.0 

Louisiana, Western 

80 

58.5 

26 

5.956.9 

Te.xas. Northern 

67 

59.5 

62 

10.250,0 

Georgia. Southern 

35 

60,6 

14 

1,793,2 

Nevada 

10 

62,9 

4 

5,830,0 

Utali 

1 

66.3 

14 

1.310.4 

Arkansas, Western 

5 

67.1 

1 

2.010.8 

Hawaii 

7 

67.5 

10 

1.706.0 

Nortli Carolina, Western 

66 

67.5 

49 

3.000.0 

Pennsylvania, Middle 

63 

69,0 

12 

1,835,0 

New York, Eastern 

67 

73,8 

1 12 

5,000,0 

Oklahoma, Western 

5 

74.9 

19 

40.000.0 

Maiue 

15 

75.6 

21 

992.3 

Illinois, Northern 

79 

76.3 

131 

4.500,0 

Missouri, Western 

61 

76,4 

40 

991,3 

North Carolina, Middle 

60 

76,8 

42 

7,900,0 

Puerto Rico 

12 

77.5 

48 

332.350.0 

California. Eastern 

35 

86.5 

9 

3.000.0 

Wisconsin. Eastern 

22 

87.4 

28 

1.000.0 

Oklalioma, Northern 

20 

88.1 

6 

5.900.0 
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Table 5-2 

Median Drug Weight for Powder Cocaine and 
Crack Cocaine Cases in Each Federal District 
Fiscal Year 2006 

Primary Drug Type 

Crack Cocaine Powder Cocaine 

Median Weight Median Weight 


District 

Number of Cases 

(Grams) 

Number of Cases 

(Grams) 

Wisconsin. Western 

27 

88,2 

15 

1.600.0 

Delaware 

15 

90,5 

6 

613.8 

Marydand 

46 

91.6 

39 

2,340.0 

Mississippi. Soiitliem 

33 

93.7 

22 

8.920.0 

South Carolina 

154 

95.6 

75 

1.996.2 

Georgia. Northern 

25 

96.6 

43 

30.000.0 

New Jcrsc}’ 

48 

97.0 

57 

5.000.0 

Pennsylvania. Eastern 

64 

98.3 

49 

1,992.0 

Illinois, Central 

62 

101,7 

25 

6,528.0 

Louisiana. Eastern 

21 

107.9 

10 

997.0 

South Dakota 

6 

109.5 

9 

1.500.0 

Oregon 

5 

112.9 

12 

2.117.7 

California, Central 

27 

120,0 

30 

5,050.0 

Arizona 

4 

143,0 

147 

13,040.0 

Iowa. Southern 

12 

147.1 

7 

12.730.0 

North Carolina, Eastern 

118 

176.4 

74 

2.453.0 

Indiana. Southern 

24 

182.4 

16 

4.285.0 

Florida. Northern 

51 

238.4 

57 

5,000.0 

Towa, Northern 

34 

320.9 

9 

500.0 

Oklahoma, Eastern 

4 

907,3 

4 

9,460.0 

Montana 

1 

1.555.0 

10 

605.2 

Wyoming 

5 

2,420.0 

6 

1,325.0 


Of Ihe 23,70 1 cases wiih complete sentencing guideline information sentenced under the priinan,' drug trafficking guideline, 
USSG §2D1,1. 5.164 liad crack cocaine and 5.442 liad powder cocaine as tlieir primai>' drug Ivpe. Due to missing drug 
weight data, 902 of the 5.164 crack cocaine cases and 1.302 of the 5,442 powder cocaine cases were excluded from the 
table. 

SOURCE: U S. Sentencing Conunission, 2006 Datafile, USSCFY06. 


Table 5-3 shows the prevalence of federal crack cocaine cases involving relatively small 
drug quantities (less than 25 grams) in the various jurisdictions. Nationwide, 35. 1 percent of 
crack cocaine cases in 2006 involved less than 25 grams of the drug, compared to 28,5 percent in 
2000. Among districts with at least 30 crack cocaine cases, six districts prosecuted crack 
cocaine offenses involving less than 25 grams in over 50 percent of their crack cocaine caseload 
(New Hampshire, Eastern Kentucky, Southern West Virginia, Eastern Missouri, Kansas, and 
Nebraska). In contrast, among districts with at least 30 crack cocaine cases, the following 
districts had a relatively small proportion of cases involving less than 25 grams: Southern 
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Georgia (8.6%), Northern Iowa (8.8%), Southern Mississippi (12.1%), Northern Florida 
(13.7%), and Middle North Carolina (15.0%). Eight districts which had at least one crack 
cocaine case in 2006 did not have any case involving less than 25 grams (Western Arkansas, 
South Dakota, Southern California, Montana, Oregon, Eastern Oklahoma, Utah, and Wyoming), 
but these district each had six or fewer crack cocaine cases. 

The prevalence of crack cocaine cases involving less than 25 grams in part can be 
attributable to the relatively low drug quantity threshold quantities for the mandatory minimum 
penalties for crack cocaine. Figure 2-10 from Chapter 2 shows drug quantities in federal cocaine 
cases tend to cluster around the mandatory minimum threshold quantities, and Department of 
Justice testimony confirms the role that the mandatory minimum threshold quantities might play 
in prosecutorial decision-making.'"^"^ 


’ See Acosta, supra note 38, at Tr. 50-51 ('■[SJomc of the data may show that prosecutions do tend to 
focus around mandaton-’ minima. In part that may be a function of the particular cases the United States 
Attorneys tal<e; m part also that may be a function of what a prosecutor is willing to do. Often it is tlie 
case that if you have enough to go after someone at a particular level, ratlier tlian push tlie envelope, 
rather than spend more time gatliering more evidence, radier tlian make a case more complex, a 
prosecutor will say tins is enough to obtain the result that we believe is warranted.”)- 
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Table 5-3 

Number of Crack Cocaine Cases With Less Than 25 Grams in Each 
Federal Judicial District 

Fiscal Year 2006 

Crack Cocaine Cases with Less than 25g 

Total 

Crack 

Cocaine 

District Cases Number Percent 


All Districts 

4,262 

1,497 

35.1 

Idaho 

1 

1 

100.0 

New Hampshire 

41 

37 

90.2 

Kentucky, Eastern 

49 

33 

67.3 

Vennoiit 

5 

3 

60.0 

West Virginia, Southern 

62 

37 

59.7 

Missouri, Eastern 

130 

75 

57.7 

Kentucky, Western 

2S 

16 

57.1 

Kansas 

41 

22 

53.7 

Nebraska 

61 

32 

52.5 

New York, Western 

49 

24 

49.0 

New York, Nortlicrn 

37 

18 

48.6 

West Virginia, Northern 

89 

43 

48.3 

Texas, Western 

127 

61 

48.0 

Texas. Eastern 

94 

44 

46.8 

Tennessee, Eastern 

43 

20 

46.5 

Washington, Eastern 

13 

6 

46.2 

Indiana, Northern 

50 

23 

46.0 

Rhode Island 

20 

9 

45.0 

Michigan. Eastern 

60 

27 

45.0 

Ohio, Nortliem 

80 

36 

45.0 

California, Northern 

18 

8 

44.4 

Texas, Soutliem 

70 

31 

44.3 

New Mexico 

23 

10 

43.5 

Florida, Southern 

104 

45 

43.3 

Mississippi. Nortliem 

37 

16 

43.2 

Maine 

15 

6 

40.0 

Pennsylvania, Western 

60 

24 

40.0 

Alabama, Northern 

35 

14 

40.0 

Georgia, Middle 

76 

30 

39.5 

District of Coltunbia 

78 

30 

38.5 

Virginia, Eastern 

253 

95 

37.5 

Tennessee, Western 

35 

13 

37.1 

Illinois, Southern 

38 

14 

36.8 

Colorado 

30 

1 1 

36.7 

Florida, Middle 

180 

66 

36.7 
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Table 5-3 

Number of Crack Cocaine Cases With Less Than 25 Grams in Each 
Federal Judicial District 

Fiscal Year 2006 

Crack Cocaine Cases with Less than 25g 

Total 

Crack 

Cocaine 


District 

Cases 

Number 

Percent 

Michigan, Western 

48 

17 

35.4 

Louisiana, Middle 

17 

6 

35,3 

Alabama, Middle 

17 

6 

35.3 

Alabama, Southern 

64 

22 

34.4 

Louisiana. Western 

80 

27 

33.8 

Puerto Rico 

12 

4 

33.3 

Massachusetts 

53 

17 

32.1 

Virginia, Western 

123 

39 

31.7 

California, Eastern 

35 

1 1 

31.4 

Texas, Northern 

67 

21 

31.1 

Nortli Carolina, Western 

66 

20 

30.3 

Pemisylvaiiia, Middle 

63 

19 

30.2 

Tennessee, Middle 

10 

3 

30,0 

Nevada 

10 

3 

30,0 

Washington, Western 

30 

9 

30.0 

Oklahoma. Northern 

20 

6 

30.0 

Soudi Carolina 

154 

46 

29.9 

Ohio, Southern 

81 

23 

28.4 

New York, Southern 

78 

22 

28,2 

Illinois, Central 

62 

17 

27.4 

Alaska 

1 1 

3 

27.3 

Arkansas. Eastern 

23 

6 

26.1 

Connecticut 

55 

14 

25.5 

Pennsylvania, Eastern 

64 

16 

25.0 

Iowa, Southern 

12 

3 

25.0 

Arizona 

4 

1 

25.0 

Minnesota 

38 

9 

23.7 

Wisconsin, Eastern 

22 

5 

22.7 

Wisconsin, Western 

27 

6 

22.2 

New York, Eastern 

67 

14 

20,9 

Oklahoma, Western 

5 

1 

20.0 

Georgia, Northern 

25 

5 

20.0 

Maryland 

46 

9 

19.6 

New Jersey 

48 

8 

16.7 

Indiana, Southern 

24 

4 

16,7 

Illinois, Northern 

79 

13 

16.5 

Missouri, Western 

61 

10 

16.4 

Nortli Carolina, Eastern 

118 

18 

15.3 

Nortli Carolina. Middle 

60 

9 

15.0 
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Table 5-3 

Number of Crack Cocaine Cases With Less Than 25 Grams in Each 
Federal Judicial District 

Fiscal Year 2006 

Crack Cocaine Cases with Less than 25g 

Total 

Crack 


Cocaine 

District Cases Number Percent 


California, Central 

27 

4 

14.8 

Hawaii 

7 

1 

14,3 

Florida, Northern 

51 

7 

13,7 

Mississippi, Southern 

33 

4 

12.1 

Louisiana. Eastem 

21 

2 

9.5 

Iowa. Nortliem 

34 

3 

8.8 

Georgia, Southern 

35 

3 

8.6 

Delaware 

15 

1 

6.7 

Arkansas, Western 

5 

0 

0.0 

South Daleota 

6 

0 

0.0 

California. Soutlieni 

1 

0 

0.0 

Montana 

1 

0 

0.0 

Oregon 

5 

0 

0.0 

Oklahoma, Eastern 

4 

0 

0.0 

Utah 

1 

0 

0.0 

Wyoming 

5 

0 

0.0 

Nortli Dakota 

0 

- 

- 

Virgin Islands 

0 

- 

- 

Guam 

0 

- 

- 

Northern Mariana Islands 

0 

- 

- 


Of Ihe 23.701 cases with coniplele seiuencing guideline iiifonnaiion senlenced under llie priniar\' dnig 
trafficking guideline. USSG §2D1.1. .3.164 kid crack cocaine as the priiTiar\^ dnigkpe. Of these 5.164 crack 


cocaine cases. 9U2 were excluded from tire table due to missing data on dnig weight, in each row, tire 
percentages are based on the total number of crack cocaine cases in each district, regardless of -weight, 
indicated ui Uie Total coluimi. 


SOURCE; U.S. Sentencing Coimnission, 2006 Datafile, USSCFY06 
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Chapter 6 


CASE LAW DEVELOPMENTS 

A. INTRODUCTION 

Since the 2002 Commission Report, case law has developed that has significantly 
altered the landscape of federal sentencing. Tn particular, in 2005 the Supreme Court in 
United States v. BookeC^^ extended its holding in Blakely v. WashingtoiC^ to federal 
sentencing and held that the imposition of an enhanced sentence under the federal 
sentencing guidelines based on the sentencing judge's determination of a fact (other than 
a prior conviction) violated the Sixth Amendment right to jury trial. In the remedial 
portion of the decision, the Court severed and excised two statutory provisions, 18 U.S.C. 
§ 3553(b)(1), which made the guidelines mandatory, and 18 U.S.C. § 3742(e), a related 
appeals provision, effectively rendering the guidelines advisory. Under the approach set 
forth by the Court, “district courts, while not bound to apply the Guidelines, must consult 
those Guidelines and take them into account when sentencing,” subject to review by the 
courts of appeals for “unreasonableness.”’^^ 

The Booker decision has given rise to litigation and resulted in a split among the 
circuits on the issue of whether, and how, sentencing courts should consider the 100-to-l 
drug quantity ratio when sentencing federal cocaine offenders. Although sentencing 
courts generally are attempting to avoid perceived unwarranted sentencing disparity 
caused by the 100-to-l drug quantity ratio, the very fact that sentencing courts are 
considering the ratio to varying degrees and in varying methods — and the circuit split 
that has ensued — itself may lead to unwarranted sentencing disparity. 

B. United States v. Booker 

Prior to Booker, the issue arose whether the 1 00-to- 1 drug quantity ratio may 
properly form the basis for a downward departure from the guideline sentencing range. 
This factor was typically asserted by defendants as “a . . . mitigating circumstance of a 
kind, or to a degree, not adequately taken into consideration by the Sentencing 
Commission in formulating the guidelines that should result in a sentence different from 
thaf’ provided by the applicable guideline sentencing range. This language governed 
both the statutory requirements for a departure, 18 U.S.C. § 3553(a)(2), and the 
guidelines’ general policy statement regarding departures, U.S.S.G. §5K2.0 (Grounds for 


'"''543 U.S.220 (2005). 

' 542 U.S. 296 (2004) (holding that any fact (other than a prior conviction) which is necessary^ to 
support a sentence exceeding the maxmimn authorized by the facts established by a plea of guilt\' 
or a jury- verdict must be admitted by the defendant or proved to a jury^ beyond a reasonable 
doubt). 

''U543 U.S. at 264. 
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Departure). Circuit courts uniformly held that, when sentencing crack cocaine offenders, 
district courts were not permitted to depart downward from the guideline sentencing 
range based on a policy disagreement with the 100-to-l drug quantity ratio. 

Since the Booker decision excised the language governing departures from section 
3553(a)(2), defendants have made similar arguments based on 18 U.S.C. § 3553(a)’^^ 
findings in prior Commission reports on federal cocaine sentencing policy. Specifically, 
the issue has arisen whether, in considering the factors set forth in section 3553(a), the 
100-to-l drug quantity ratio may properly form the basis for a sentence below the 
guideline sentencing range. '?osX-Booker, defendants typically have asserted that the 100- 
to-l drug quantity ratio creates unwarranted disparity in contravention of 18 U.S.C. § 
3553(a)(6) (‘The court, in determining the particular sentencing to be imposed, shall 


^ ’ United States v. Sanchez. 81 F.3d 9, 11 (1 st Cir. 1996): United States v. Havnes, 985 F.2d 65, 
70 (2d Cir. 1993); United States v. Alton. 60 F.3d 1065. 1070 (3d Cir. 1995); United States v. 
Banks. 130 F.3d 621, 624 (4th Cir. 1997); United States v. Fonts, 95 F.3d 372, 374 (5th Cir. 
1996); United States v. Gaines, 122 F.3d 324. 329 (6th Cir. 1997); United States v. Arrington, 73 
F.3d 144, 146 (7th Cir. 1996); United States v. Maxwell, 25 F.3d 1389, 1400-1401 (8th Cir. 

1 994); United States v. Berger, 1 03 F.3d 67, 7 1 (9th Cir. 1 996); United States v. Maples, 95 F.3d 
35, 37-38 ( 1 0th Cir, 1 996); United States v. Byse, 28 F,3d 1 1 65, 1 1 7 1 n.9 ( 1 1th Cir, 1 994); 

United States v, Thompson, 27 F.3d 671, 679 (D.C. Cir. 1994); see also USSC, 1995 Commission 
Report, supra note 1 . at 220. 

' 18 U.S.C. § 3553(a) provides in pertinent part: 

(a) Factors to be considered in imposing a sentence.-Tlie court shall impose a sentence 
sufficient, but not greater than necessaiy, to comply witli the purposes set fortli in 
paragraph (2) of this subsection. The court, in detenniniug tlie particular sentence to 
be imposed, shall consider- 

(1) tlie nature and circumstances of the otfense and tlie Ihstorx^ and 
characteristics of the defendant; 

(2) the need for the sentence imposed- 

(A) to reflect the seriousness of the offense, to promote respect for the 
law, and to provide just piuhshmeut for the offense; 

(B) to afford adequate deterrence to criminal conduct; 

(C) to protect the public from flirther enmes of the defendant; and 

(D) to provide the defendtuit with needed educational or vocational 
training, medical care, or otlier correctional treatment in the most 
effective manner; 

(3) tlie kinds of sentences available; 

(4) die kinds of sentence tuid the sentencing range established for- 

(A) the applicable categorv- of offense committed by die applicable 
category of defendant as set fordi in the guidelines issued by die 
Sentencing Conunission . . . 

(5) any pertinent policy statement issued by die Sentencing Commission . . . 

(6) the need to avoid unwarranted sentence disparit\' among defendants widi 
similar records who have been found giiiltv’ of similar conduct; tuid 

(7) die need to provide restitution to any victims of the offense. 
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consider ... the need to avoid unwarranted sentence disparity among defendants with 
similar records who have been found guilty of similar conduct. . 

District courts have largely declined to sentence below the guideline range 
based on this argument. Those district courts that have sentenced below the 
guideline range on the basis of the 100-to-l drug quantity,’^'^' frequently have been 
reversed by the appellate courts. Courts in the First, Second, Fourth, Fifth, 

Seventh and Eleventh Circuits have rejected such sentences, holding that the 100- 
lo-l drug quantity ratio does not create “unwarranted" sentencing disparity as 
contemplated by section 3553(a)(6) because it reflects congressional judgment 
that offenses involving powder cocaine and crack cocaine are not similar. For 
example, in United States v. the First Circuit said: 

[A sentencing court may not impose a sentence] outside the advisory 
guideline sentencing range based solely on its categorical rejection of the 
guidelines’ disparate treatment of offenses involving crack cocaine, on the 
one hand, and powdered cocaine, on the other hand. . . . The decision to 
employ a 100:1 crack-to-powder ratio rather than a 20: 1 ratio,a5:l ratio, 
or a 1 : 1 ratio is a policy judgment, pure and simple. . . . Congress 
incorporated the 1 00: 1 ratio in the statutory scheme, rejected the 
Sentencing Commission’s 1995 proposal to rid the guidelines of it, and 
failed to adopt any of the Commission’s subsequent recommendations for 
easing the differential between crack and powdered cocaine. It follows 
inexorably that the district court’s categorical rejection of the 100:1 ratio 
impermissibly usurps Congress’s judgment about the proper sentencing 
policy for cocaine offenses. 

The Eleventh Circuit similarly held that the disparity between crack 
cocaine and powder cocaine offenders is not “unwarranted” under Section 
3553(a)(6), rejecting the defendant’s argument that the 100-to-l drug quantity 
ratio reflects the policy position of the Commission rather than of Congress: 


' e.g., United Stales v. Tabor. 365 F.Supp.2d 1052 (D. Neb. 2005); Untied States v. Doe, 

412 F.Supp.2d 87 (D. D.C. 2006); United States v. Valeneia-Aguirre, 409 F.Supp.2d 1358 (M.D. 
Fla. 2006). 

e-g-, United Stales v. Smith. 359 F,SLipp.2d 771 (E.D. Wis. 2005): United States v. 

Clay, 2005 WL 1 076243 (E.D. Tcnn. 2005). 

United States v. Pho, 433 F.3d 53, 54 (1st Cir. 2006); United States v. Castillo, 460 F.3d 337, 
361 (2d Cir. 2006); United States v. Kura, 440 F.3d 625, 633 (4th Cir. 2006); United States v. 
Leatch. _ F.3d 2007 WL 851323 (5th Cir. Mar. 22. 2007); United States v. Jointer, 457 F.3d 
682. 687-88 (7tli Cir. 2006); United States v. Spears, 469 F.3d 1166 (8tli Cir. 2006); United 
States V. Williams, 456 F.3d 1353, 1367 (1 1th Cir. 2006). 


'"‘433 f.3d at 62-63. 
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Williams is incorrect in suggesting the 100-to-l ratio embedded in the 
Guidelines is merely the Sentencing Commission’s policy and not 
Congress’s policy. Tn determining the threshold quantities for triggering 
the statutory sentencing ranges in § 841(b), Congress decided on a 100-to- 
1 differential, and the Sentencing Commission was left no choice but to 
employ the same ratio in crafting the various Guidelines ranges within 
those statutory ranges. . . . Indeed, Congress rejected the Commission’ s 
proposal that would have equated the drugs for Guidelines purposes .... 

Thus, the statutory minimums and maximums and the Guidelines reflect 
Congress’s policy decision to punish crack offenses more severely than 
powder cocaine offenses by equating one gram of crack to 100 grams of 

183 

cocaine. 

Furthermore, appellate courts have reversed sentences that utilized an 
alternative drug-quantity ratio, such as the 20-to-l ratio proposed in the 2002 
Commission Report, on similar grounds. For example, in Umted States v. Jointer, 
the Seventh Circuit overturned a sentence imposed by substituting a 20-to-l drug 
quantity ratio and re-calculating the offense level. The Seventh Circuit said: 

In this case, the district court did not make a statement categorically rejecting the 
100: 1 ratio in sentencing all crack defendants in front of the court. Such a 
statement would have been a quintessential appropriation of legislative authority. 
On the other hand ... it did not articulate a rationale for why 20: 1 was more 
appropriate than any other ratio for Mr. Jointer. . . . It simply disagreed with the 
legislative facts upon which Congress had based its judgment and substituted 
other legislative facts for the congressional judgment. ... In sum, although the 
district court did, at first, correctly calculate the applicable offense level and 
sentencing range, the court abandoned that correct calculation and inserted its 
own ratio, 20: 1, and then recalculated the applicable offense level and sentencing 
range. . . . This recalculation was erroneous; it followed neither the statutory 
language set out by Congress nor the applicable guidelines sections. 

Therefore, sentencing courts in these circuits may not vary from the guidelines 
solely on the basis of a policy disagreement with the 100-to-l drug quantity ratio, even by 
utilizing another drug quantity ratio, such as the 20-to-l drug quantity ratio recommended 
by the Commission in its 2002 Report. 


456 F.3d at 1366 (internal citations omitted). 

457 F .3d at 686-87. Tlie Court added diat a district court may considerlhe 100-to-l dmg 
qiiantit)- ratio, but in so doing it ‘‘must still tic the § 3553(a) factors to the individual 
characteristics of the defendant and the offense committed.’’ 

185 


See. e.g.. United States v. Duhon. 440 F.3d 711 (5tli Cir. 2006). 
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Other circuits, however, have endorsed a sentencing court's discretion to consider 
the 100-to- l drug quantity ratio. In United States v. Gunter, the Third Circuit reversed a 
sentence after the district court had declined to issue a non-guideline sentence where the 
defendant had asked it to consider the drug quanity ratio as a basis for sentencing below 
the guideline sentencing range. The Third Circuit vacated the sentence on grounds that 
it was procedurally unreasonable because '‘the District Court here believed that it had no 
discretion to impose a below-[g]uidelines sentence on the basis of the crack/powder 
cocaine differential and, thus, treated the [gjuidelines range difference as mandatory in 
deciding the ultimate sentence. The Gunter court suggested that sentencing courts 
may be able to sentence below the guideline range based on crack/powder disparity, 
stating: 


[T]he District Court is under no obligation to impose a sentence below the 
applicable Guidelines range solely on the basis of the crack/powder 
cocaine differential. Furthermore, although the issue is not before us, we 
do not suggest (or even hint) that the Court categorically reject the 100:1 
ratio and substitute its own, as this is verhofen. The limited holding here is 
that district courts may consider the crack/powder cocaine differential in 
the Guidelines as a factor, but not a mandate, in the post-Booker 
sentencing process. 

In United. States v’. Picketi}'^'^ the Court of Appeals for the D.C. Circuit 
similarly reversed a crack defendant’s sentence on the grounds that the district 
court refused to consider the 100-to-l drug quantity ratio when determining the 
defendant’s sentence. The D.C. Circuit said the proper approach “is to evaluate 
how well the applicable [gjuideline effectuates the purposes of sentencing 
enumerated in Section The D.C. Circuit discussed the Commission’s 

various reports to Congress, noting especially the 2002 Report. The D.C. Circuit 
surmised that the Commission “believes that its [gjuideline for crack distributors 
generates sentences that are ‘greater than necessary,’ exaggerates ‘the seriousness 
of the offense’ of crack trafficking, does not ‘promote respect for the law,’ and 
does not ‘provide just punishment for the offense,”’^^^ and that the district court’s 
refusal to consider whether sentencing the defendant in accordance with the 100- 
to- 1 drug quantity ratio would comport with section 3553(a) constituted a legal 
error. 


United Stales v. Gunter. 462 f.3d 131 (3d Cir. 2006). 
at 246. 

'®''475 F.3d 1347 (D.C. Cir. 2007). 
at *5. 
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Several of these cases are pending before the United States Supreme Court 
on petition for a writ of certiorari 

Another case pending before the Supreme Court, United Stales v. 

C/ai borne , involves sentencing for a crack cocaine offense. Although 
Claiborne does not squarely present the question of whether the 100-to-l drug 
quantity ratio may properly form the basis for a sentence below the guideline 
sentencing range, the disparate penalty structure may be addressed in the Court’s 
reasonableness review of the sentence imposed. 

The defendant in Claiborne pled guilty to a two-count indictment arising 
out of two separate incidents: a May, 2003 charge for distributing .23 grams of 
crack, and a November, 2003 charge of possessing 5.03 grams of crack. The 
district court calculated the applicable guideline sentencing range as 37-46 
months, but imposed a sentence of 1 5 months’ imprisonment. The defendant 
raised the crack cocaine-powder cocaine distinction at the sentencing hearing, but 
the district judge did not expressly mention the drug quantity ratio at sentencing. 
The factors cited by the court for the sentence imposed, however, did include the 
small quantity of drugs involved. At sentencing, the court said: 

. . . when I compare your situation to that of other individuals that I have 
seen in this court who have committed similar crimes but perhaps 
involving a larger - a much [larger] amount of drugs - and the sentences 
they receive, I don’t believe that 37 months is commensurate in any way 
with that. 

Upon appeal by the government, the Eighth Circuit held that the sentence, 
which it calculated as a 60 percent downward variance, was an “e.xtraordinary 
reduction” which was required to be '‘supported by extraordinary circumstances,” 
and that such circumstances were not present in this case because, among other 
things, '‘[t]he small amount of crack cocaine seized during his two offenses was 
taken into account in determining his guidelines range. The Eighth Circuit 
remanded the case for resentencing, and the district court granted the defendant’s 
motion to stay sentencing pending resolution of the defendant’s petition for 
certiorari. 


Eura, petition for cert, filed June 20, 2006 (No. 05-11659): Jointer, petition for cert, filed 
October 27, 2006 (No. 06-7600); Williams, petition for cert, filed October 1 9, 2006 (No. 06- 
7352). 

439 F.3d 479 (8th Cir. 2006), cert, granted, 127 S.Ct. 551 (U.S. Nov. 3, 2006). 

at 481. 
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The Supreme Court granted review in that case on the following 
questions: 

(1) Was the district court’s choice of below-Guidelines sentence 
reasonable? 

(2) In making that determination, is it consistent with Uniled Stales v. 

Booker, 543 U.S. 220 (2005), to require that a sentence which 
constitutes a substantial variance from the Guidelines be justified 
by extraordinary circumstances? 

Although the issue of the 100-to-l drug quantity ratio is not squarely 
presented, the differential treatment of the two forms of cocaine has been raised in 
briefs and could provide a backdrop to the Court’s review for reasonableness of 
the particular sentence imposed in Claiborne. 

Since the passage of the 1986 and 1988 Acts and implementation of the 
federal sentencing guidelines, defendants have raised various constitutional 
challenges to the federal cocaine penalty structure. In appealing the 
constitutionality of their sentences for crack cocaine offenses, defendants 
generally have argued that the 100-to-l drug quantity ratio violates equal 
protection and due process guarantees, constitutes cruel and unusual punishment, 
and is based on a statute that is impermissibly vague. To date, none of these 
challenges has been successful in the federal appellate courts. 

However, the Supreme Court has requested that the government respond 
to a petition for a writ of certiorari in a case arising out of the Ninth Circuit, 

Jackson v. United Slales,^'^'’ which again presents the question for review of 

See, eg.. Brief of Aiiici Curiae Senators Edward M. Kennedy, Orrin G. Hatch, and Dianne 
Feinstein in Support of Respondents, at 27-28 f 'Amici do not foreclose the possibility that courts 
might cite the disproportionate emphasis assigned by the guidelines to the relevant quantity of 
crack cocaine as a principled reason for imposing a sentence below die applicable guideline 
range. . . . Congress has thus far failed to act on the Commission's recommendations. That 
failure, however, should not be interpreted as a license by courts to disregard the Commission's 
policy statements. ... It is well-dociunented that die crack-powder disparity has a 
disproportionate impact on African-American defendants, dieir families, and their communities, 
and as a result has underniiiied public confidence in the criminal justice system, Such sentencing 
disparity’ is completely contrary- to the goals of tlie Sentencing Reform Act, and § 3553(a) enables 
courts to consider diis impact as they develop principled rules on sentenemg.”) (citations 
omitted) . 

See generally USSC, 1995 COMMISSION RlIPOR 1', supra note I, Appendix C (containing a 
detailed discussion and collection of cases raising constitutional challenges to federal cocaine 
sentencing policy). See also United States v. Gaines, 122 F.3d 324, 329 (6th Cir. 1997) 
(collecting cases). 

201 F.App'x. 481 (9th Cir. 2006), 


121 
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whether the statutory distinction between powder cocaine and crack cocaine 
results in penalties that are arbitrary and capricious in violation of due process, 
equal protection, and the Eighth Amendment. Tn the appellate court, the 
defendant aclmowledged precedent repeatedly upholding the distinction between 
powder cocaine and crack cocaine against constitutional attacks, but argued that 
“[t]he rationale for upholding the statutory scheme has rested on findings that 
there was a rational basis for the disparity. That rational basis has been seriously 
undermined by factual studies that the difference in the effects and circumstances 
involved in crack as opposed to powder cocaine does not exist, or at least not to 
the extent believed at the time of the enactment of the studies. Congressional 
failure to act in light of these studies and recommendations, most notably by the 
Sentencing Commission itself, makes the disparity arbitrary and capricious in 
violation of due process, equal protection, and the Eighth Amendment . . 

The government countered that the ‘'findings by the Commission are in 
keeping with the reasons attributable to the 1986 Congress and Congress in 1995 
when it rejected the proposal for parity among crack and powder cocaine 
sentencing. Therefore, the legislative classification under 21 U.S.C. §841 cannot 
be said to be irrational or unreasonable. The government specifically cited 
findings that crack cocaine is more addictive than powder cocaine, crack cocaine 
offenses are more likely to involve weapons or bodily injury (although the 
majority of such offenses do not involve direct violence), and twice as likely to 
involve minors. 

A three-judge Ninth Circuit panel unanimously affirmed the sentence 
imposed by the district court, citing circuit precedent that foreclosed review of 
these issues. The government’s response to the petition for writ of certiorari 
was filed April 18, 2007. 


2005 WL 4120999, at *5 (9th Cir Nov. 17, 2005). 

2005 WL 4668634. at * 15-16 (9tli Cir. Jiui. 3, 2005) (internal citations omitted). 
Id. at *15. 

Unjted States v, Jackson. 201 F.App’x. 481 (9th Cir. 2006). 
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Appendix A 


SENTENCING DATA SOURCES 
AND METHODOEOGY 


A. Introduction 

Data for this report are from three sources: 1) the Commission’s Fiscal Year 
datafiles from 1992 through 2006, 2) the 2000 Drug Sample, and 3) the 2005 Drug 
Sample. The Fiscal Year datafiles allow comparisons over time of sentencing data 
regularly collected by the Commission. The 2000 and 2005 Drug Samples include 
supplemental information about drug offenders not routinely collected and reported by 
the Commission. 

B. Sentencing Commission Fiscal Year Datafiles 

The Commission’s Fiscal Year datafiles contain information reported in the five 
documents that sentencing courts are required to submit to the Commission for each 
criminal felony case. These five documents include: 1) the Judgement and Commitment 
Order, and 2) the Statement of Reasons), 3) any plea agreement, 4) the indictment or 
other charging document, 5) the Presentence Report. The Commission uses these 
documents routinely to collect case identifiers, demographic variables, statutory 
information, the guideline provisions applied to the case, and sentencing information. 

Analysis of the Fiscal Year datafiles for this report is for offenses sentenced under 
the primary drug trafficldng guideline (USSG §2D1. 1) with either powder cocaine or 
crack cocaine as the primary drug type. The primary drug type is the drug involved in the 
offense that primarily determines the offender’s sentence, specifically, the drug that 
produces the highest base offense level under the guidelines and results in the longest 
sentence. Figure 2- 1 in Chapter 2 displays the total number of powder cocaine and crack 
cocaine offenders for each Fiscal Year. 

C. 2000 Drug Sample 

The 2000 Drug Sample consists of a 20 percent random sample of powder 
cocaine (793) and crack cocaine (802) offenders sentenced under the primary drug 
trafficking guideline (USSG §2D1 ,1 ) in Fiscal Year 2000, Data from this sample 
supplement information in the Commission’s Fiscal Year datafiles with information 
about offenders and offense conduct collected from the narrative offense conduct and 
criminal history sections of the Presentence Report. The conduct described may or may 
not be subject to existing guideline or statutory sentencing enhancements. Therefore, the 
reported data do not necessarily indicate court findings or ultimate guideline applications 


A-1 
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(e.g., otTender function). Furthermore, the definitions used for collecting information do 
not, in some instances, match entirely the guideline definitions for identical terms {e.g., 
manager/supervisor). 

The individual offender data provide details both of the offender’s prior substance 
use and criminal convictions (regardless of whether the convictions were included as part 
of the determination of the offender’ s Criminal History Category). Information about the 
instant offense includes the organization of and participants in the offense, the offender’s 
most serious function, investigation techniques, evidence concerning drug amounts, and 
the operation of the criminal enterprise (e.g . , sophisticated means used to conceal 
criminal activity). The weapon information collected for each case includes extent, 
number and types of weapons involved in the instant drug offense. Victim data includes 
the number of victims, extent of injury, and perpetrator of the violence. Finally, 
information is included concerning protected individuals (such as minor children) and 
locations. 


D. 2005 DRUG SAMPLE 

The 2005 Drug Sample consists of a 25 percent random sample of powder 
cocaine (1,398 of the 5,744 cases) and crack cocaine (1,172 of the 5,397 cases) offenders 
sentenced under the primary drug trafficking guideline (USSG §2D1.1) in Fiscal Year 
2005 after the date of the decision in United Slates v’. Booker (/.c., offenders sentenced 
from January 12, 2005 through September 30, 2005). Only offenses involving a single 
type of cocaine, either powder cocaine or crack cocaine, but not both, were selected for 
the sample. Because all of the data are collected from the Presentence Report, only case 
files containing this document were eligible for selection in the sample.^ 

The 2005 Drug Sample, in large part, replicates the data in the 2000 Drug Sample. 
The Commission used the same coding definitions and decision-making criteria for the 
2005 and 2000 Drug Samples to enable comparable trend data and analysis. As with the 
2000 Drug Sample, the 2005 Drug Sample comes from the narrative offense conduct and 
criminal history sections of the Presentence Report so the data are not indicative of court 
findings or ultimate guideline applications. 

1. Offender Function Definitions 

Table A-1 provides definitions for all 21 offender function categories used for the 
coding project. Each cocaine offender was assigned to one of the 21 categories in the 
table based on the most conduct described in the offense conduct section of the 

Presentence Report. The assignment of offender function category solely is based on the 
description of the offender’s conduct, not on court findings or guideline criteria for role 
in the offense. Terms used to describe offender function do not necessarily correlate with 
guideline definitions of similar terms. For example, the definition of manager/supervisor 


' Cases were eligible widi complete Presentence Reports, partial or alternative Presentence 
Reports, court order sealed Presentence Reports, and othenvise sealed Presentence reports. 
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used to assign offender function does not match the guideline definition of manager or 
supervisor in USSG §3B1.1. The categories are listed in descending order of culpability, 
importer/high-level supplier is considered the most serious offender function, and user is 
considered the least serious offender function. 

The 2 1 offender function categories are aggregated into eight function categories 
for ease of analysis and presentation in the report for example, Figure 2-4 in 
Chapter 2). The same offender function categories were used to determine the most 
frequent function for only offenders whose most serious function was wholesaler. 

Table A-1 

Offender Function Categories 
Function Definition 

Importer/liigh-level Imports or otherwise supplies large quantities of drugs, is near die 

supplier top of the distribution chain, has ownership interest in drugs (not 

merely transporting dmgs for another individual), usually supplies 
daigs to other drug distributors and does not deal in retail amounts; 
may employ no, or very few subordinates. 

Organizer/leader Organizes, leads, directs, or odierwise runs a drug distribution 

organization, has tlio largest share of tlic profits and the most 
decision mal-cing authorit\\ 

Grower/manufacturer Grows, cultivates, or mtuiufactures a controlled substance, and is 

the principal owner of the drugs. 

Financier/Money launderer Provides money for purchase, importation, manufacture, 

cultivation, transportation, or distribution of drugs; launders 
proceeds of drug sales or purchases. 

Aircraft pilot/vessel captain Pilots aircraft or other vessel, requires special skill; does not include 
offenders who are sole participants directing a small boat (e.g., a 
go-fast boat) onto which drugs have been loaded from a "mother 
sliip" {See coinier/mule below). 

Wholesaler Sells one oimce or more in a single transaction, sells tuiy amoimt to 

another dealer, buys two ounces in a single transaction, possesses 
two ounces or more. 

Manager Servus as a lieutenant to assist one of the above fiinctions; manages 

all or a significtuit portion of a dnig manufacturing, importation, or 
distribution operation; takes instructions from one of the above 
ftinctions tuid conveys to subordinates; supervises directly at least 
one other co-participant in an orgtuiization of at least five co- 
participants. 

Bodyguard/strongman/debt Provides physical and personal security^ for another co-participant in 
collector the offense; collects debts owed, or punishes recalcitrant persons. 
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Table A -1 

Offender Fnnction Categories 

Fnnction Definition 

Chemist/cook/chemical Produces LSD, metliaiiiplietaiiime, crack, or other drugs, but is not 

supplier the principal owner of the dmgs and tlierefore does not qualify as a 

grovver/manufacturer. Chemical suppliers do not handle the drugs, 
but engage in the unlawful diversion, sale, or furnishing of listed 
chemicals or equipment used in tlie synthesis or manufacturing of 
controlled substances. 

Supervisor Supervises at least one other co-participtuit but has limited autliority 

and does not qualify as a manager. 

Strcct-lcvcl dealer Distributes retail quantities directly to the drug user. Sells less than 

one ounce in a single transaction. 

Broker/steerer/go-between Arranges for two parties to buy or sell dmgs. or directs potential 
buyers to potential sellers. 

Courier Transports or carries dmgs with the assistance of a vehicle or other 

equipment. Ineludcs offenders, otherwise considered to be crew 
members, who are tlie sole participants directing a vessel {e.g . . a 
go-fast boat) onto which dmgs have been loaded from a 'hiiotlicr 
ship.” 

Mule Transports or carries dmgs internally or on his/her person, often by 

airplane or crossing the border. Includes offenders who only 
transport or carry^ dmgs in baggage, souvenirs, clothing, or 
otherwise. 

Renter/storer Provides, for profit or other compensation, a personal residence, 

structure (bam, building, storage facility ), land, or equipment for 
use 111 the dmg offense. Distinguished from enablers due to 
compensation received for services. 

Money mnner Transports or carries money- and/or drugs to tuid from die street- 

level dealer. 

Off-loader/loader Perfomis the physical labor required to put large quantities of drugs 

into storage, hiding, or onto a mode of transportation. 

Gopher/lookout/deckliand/ Performs very^ limited, low-level function in tlie offense (one time, 

worker/employee or ongoing); including mnning errands, answering tlie telephone. 

receiving packages, packaging drugs, manual labor, acting as a 
lookout dunng meetings, exchanges, or off-loading, or acting as a 
deckhand/crevv member on a vessel or aircraft used to transport 
large quantities of dmgs. 
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Table A-1 

Offender Function Categories 

Function 

Definition 

Enabler 

Plays oiil\’ a passive role in the offense, knowingh' pemiitting 
certain unlawhil activity to occur williout affirmatively acting in 
any wa\ to further die activitv, nia)- be coerced or miduh' 
influenced to participate a parent or grandparent threatened 

with displacement from home unless they pennit the activity^ to take 
place), or nia\' do so as a favor vvidiout compensation. 

User 

Possesses a small qutuitit\' of drugs apparendy for personal use 
only, perfomis no apparent function that furdiers the overall drug 
trafficking offense. 

Otlier 

Offender does not clearly fit into any of the above function 
categories. 

Missing/indctcrniinablc 

Not enough information provided to dctcnninc the offender's 
flinction, 


2. Cocaine Wholesalers 

For those offenders whose most serious function was wholesaler, additional 
information was collected to further explain how they came to be classified as 
wholesalers. Specifically, the Commission examined who initiated the wholesale 
transaction (defendant, co-participant, or law enforcement), the drug quantity involved in 
the wholesaler's largest transaction, and the vaosx frecjuent function performed by that 
otfender (the most frequent function was not collected for any other offender function 
category). 
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MKiirT A-l 

< IfTradrr < aniluii for \\ bolnalr ( latiinralhin' 
nTW DnaSanH' 



Fiiiiue A-l daniBuliales the iifTcnse candtiu Uul Ini iifraMl«% In be ciuefinr»nl 
■s wholnalcn MckI iKmda cocaine and cneb cocaine whdleaalon soU nhaleule 
quanlilici of one ounce or more in a tingle irantaction * Nearly iwodhirdi of powder 
cocaine (63.4%) and more than three-quanert (77. TTe) of crack cocaine w holeaalere were 
clavrified as such because their documented sale quantities cxeeeded one ounce on at 
lean one occasion, or beraise they redd to anotlwi dealer Far fewer wholesalcTS. i 4^» 
of ciack cocaine and 22 7% of powder cocaine, were classified as such based on diug 
pnnJuM of greater than two ounces in a single transaction Finally, some powder 
cocaine ( 1 4 0^») and crKk cocaine ( 16 9S) wholesalcn were irrtned with quantities 
indicative of a wholesaler satus ibsem any teponed ninsachon 


‘The quanUtKS iniolscd m the nhotcsalc iransactwns arc ihoic desenbed in the o41caK conduct 
suction of die PicsuUunoc Rufiurl and do me aocuMuiils rcflccl the quamiJs used bs Ihc oxirl lu 
dcicnninc the base olTensc let el under ibe guidrliacs 
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Figure 2*9 in Chapter 2 demonstrates that 7 S percent of pou4er cocaine 
wholesttlers and 36 0 percent of crack cocaine wholesalers most frequently perfonned 
less setitius funclions With lespecl to thtrse ofTendeis whose nnisl /rrcpur/ir function was 
le&s serious than wholesaler, the Commission sought to determine the origin of the 
wholesale level transaction Figure A-2 shows the hosts for ascribing wholesaler status to 
those cocaine ofTenders who most frequently engaged in conduct less serious than 
wholestUer Spcaficolly. Figure A*2 identities the parties who interacted with the 
iirTemSei during the dn^ uffeme <as dewtibed in the oTTeikse conduct section vf the 
Prescnience Report) 
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Mewe than half of both pouder cocaine and cracL cocaine uholesaJeia who mnal 
frequently perfonned leaa aeriout functioni engaged in whoteuler conduct due to 
intenciioni with law enforcement Similar proponioni of both powder cocaine (30.t%> 
and crack cocaine <23 3%) wholnalm interacting with lew enforcement interacted with 
iindeicuvei iifTicen the whulevde oimiuct for appiminialHv ime-thiid of powder 
cocaine (36 0^•) and crack cocaine (27 43'i) who(c«alers occurred in tranaactioiu with 
other drug dealen 
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3. Geographic Scope 

Table A-2 provides definitions for geographic scope used for the coding project. 
Each offense was assigned to one of the seven categories in the table based on the largest 
geographical area in which the drug trafficking organization operated. 


Table A-2 

Definitions of Geographic Scope 


Scope 

Definition 

Neighborhood/ section of a 
cit\^ 

Largest scope of offense conduct occurs at or around a street comer 
or the few blocks within that immediate area. 

Local 

Largest scope of offense conduct crosses multiple cits- blocks or 
extends from the city into a contiguous suburban area. 

Regional 

Largest scope of offense conduct extends tliroughout a multi-city 
area, w-ithin a state, or within a contiguous multi-state area {e.g. , 
Pennsylvania-to-Dclaware). 

Section of the country- 

Largest scope of offense conduct extends across multiple, non- 
contiguous states within a recognized region of tlie country (e.g., 
the Midw^est, the Northeast). 

National 

Largest scope of offense conduct spreads beyond a section of tlie 
country Califomia-to-Florida) 

hitemational 

Largest scope of offense conduct crosses the United States border. 

Missing 

Insufficient information in the offense conduct section of the 
Presentence Report to determine the geographic scope of the 
offense. 
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Appendix B 

SUMMARY OF PUBLIC HEARINGS 
ON COCAINE SENTENCING POEICY 


A. Introduction 

The Commission held an all-day public hearing on federal cocaine sentencing policy in 
Washington, D.C., on November 14, 2006, and heard additional testimony at another public 
hearing in Washington, D.C., on March 20, 2007. In total, over twenty witnesses, representing 
the federal judiciary, the Executive Branch, local law enforcement agencies, private 
practitioners, the scientific and medical communities, academics, community representatives, 
and other interested parties, testified before the Commission.^ 

B. Federal Judges 

The Honorable Reggie Walton, United States District Court, District of Columbia, 
appeared on behalf of the Criminal Law Committee of the Judicial Conference of the United 
States. Judge Walton reported that at its September 19, 2006, session, the Judicial Conference 
expressed its opposition to “the existing sentencing differences between crack and powder 
cocaine and agreed to support the reduction of that difference.’" The remainder of his testimony 
expressed his personal views on the matter. 

Judge Walton stated his belief that the current sentencing structure is unconscionable. 
Although he acknowledged that some degree of difference in punishment for crack cocaine and 
powder cocaine offenses might be warranted in the view of policy makers, no reasonable 
justifications exist for the 1 00-to-l drug quantity ratio. He noted that the fact that crack cocaine 
has greater addictive potential than powder cocaine cannot be seriously challenged, particularly 
because of the manner in which it is used causes greater addiction. However, the level of 
violence associated with the crack cocaine trade is less than during the 1980s and early 1990s. 
According to Judge Walton, the discretion federal prosecutors have to decline prosecutions 
complicates the unfairness in the sentencing of crack cocaine and powder cocaine traffickers 
because it leaves two hypothetical defendants subject to the variables of the state laws if 
prosecutions are brought in state courts. 


^ Witness Statements and the fiill tr^mscripts are available on die Commission’s website, www .iis sc.gov. 
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Judge Walton emphasized that not only must the punishment imposed be fair, it also must 
be perceived as fair. He noted that many believe that current sentencing differential is unfair to 
those at the lower end of the socioeconomic ladder and to people of color because they are 
disproportionately prosecuted for crack related trafficldng offenses. In his opinion, the 
sentencing differential was not enacted with the conscious objective of targeting the poor and 
people of color, but the current state of affairs should cause the policy to be reexamined. 
Specifically, Judge Walton observed the tremendous increase in the number of inmates in federal 
prisons, noting that many, if not most, are comprised of people of color charged or convicted of 
crack cocaine distribution related offenses. 

Judge Walton also observed that the perception of unfairness has had a negative impact 
on the respect of many for our nation’s criminal justice system. According to Judge Walton, 
some people do not wish to serve on juries when crack cocaine is involved because of the crack 
cocaine/powder cocaine sentencing disparity, and jurors at times have refused to convict crack 
cocaine offenders because of it. He added that some may be unwilling to come forward and 
cooperate with the government for similar reasons. In short. Judge Walton concluded that the 
failure to address the sentencing disparity has left many to believe that there is an indifference to 
its real and perceived unfairness because of the population it disproportionately impacts. He also 
noted that it has a negative impact on the credibility of the sentencing guidelines, in part because 
this is an area where a greater number of judges are imposing non-guideline sentences, some 
even novel in nature. 

Judge Walton pointed out the devastating impact long sentences have on the community. 
According to Judge Walton, most kids in many poor black communities do not have fathers 
because they are imprisoned for such long periods, and some of these offenders could be 
contributing members of society if they were not imprisoned for so long. 

C. Law Enforcement 

I . U.S. DEPARTMENT OF JUSTICE 

R. Alexander Acosta, United States Attorney, Southern District of Florida, testified on 
behalf of the Department of Justice at the November 14, 2006, hearing. Mr. Acosta reiterated the 
position of the Department as articulated in 2002 by then-Deputy Attorney General Larry 
Thompson that the existing federal sentencing policy is an important part of the federal 
government’s efforts to hold traffickers of both crack cocaine and powder cocaine accountable, 
including violent gangs and other organizations that traffic in open air crack cocaine markets that 
terrorize neighborhoods, especially minority neighborhoods. 

Mr. Acosta acknowledged that many are concerned that the 100-to-l drug quantity ratio 
is an example of unwarranted racial disparity in sentencing, and he stated that it may be 
appropriate to address the ratio in light of larger, systemic changes taking place in federal 
sentencing. Mr. Acosta stressed, however, that changes to federal cocaine sentencing policy 
must take place first and foremost in Congress. 
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Mr. Acosta emphasized that three matters have remained unchanged. First, the 
devastation cocaine has on individuals, families, and communities has not changed. Systemic 
violence, including murder, injury to and neglect of children, and HTV and STD transmission are 
common effects of cocaine use. Second, the route of administration continues to be a significant 
factor in the extent to which cocaine impacts the brain of the user. Third, there continue to be 
major differences in the trafficking patterns of powder cocaine and crack cocaine, resulting in 
very different effects on individual communities and requiring a range of law enforcement 
responses. 

Mr. Acosta asserted that federal cocaine sentencing policy is properly calibrated and 
advances law enforcement responses to crack cocaine in a fair and just manner. He stated that 
the Department continues to believe that higher penalties for crack cocaine offenses 
appropriately reflect the greater harm posed by crack cocaine. While crack cocaine and powder 
cocaine are chemically similar, there are significant differences in the predominant way in which 
the two substances are ingested and marketed. Based on these differences and the resulting 
harms to society, Mr. Acosta said crack cocaine is an especially dangerous drug, and its 
traffickers should be subject to significantly higher penalties than traffickers of like amounts of 
powder cocaine. 

Mr. Acosta elaborated by stating that the highest concentration of cocaine and the fastest 
entry to the central nervous system occur when cocaine is smoked. Smoking is one of the most 
efficient ways to take a psychoactive drug. The amount of cocaine that is absorbed through the 
large surface area of the lungs by smoldng is greater than the amount absorbed by injecting a 
solution of cocaine. In addition, the ease of smoking allows a user to ingest extreme levels of the 
drug in the body without repeatedly filling a syringe, finding injection sites, and then injecting 
oneself. The intensity of the euphoria, the speed with which it is attained, and the ease of repeat 
administration are factors that explain the user’s attraction to crack cocaine. 

According to Mr. Acosta, differences in distribution methods, age groups involved, and 
levels of violence flow from the fact that smaller amounts of crack cocaine are needed to produce 
the euphoria sought by the typical user. Crack cocaine can be distributed in smaller unit sizes 
than powder cocaine and is sold in single dose units at prices that are at first easily affordable by 
the young and the poor. Because crack cocaine is distributed in such relatively small amounts in 
transactions that often occur on street corners, control of small geographic areas by traffickers 
takes on great importance. He maintained that, as a result, crack cocaine offenders are more 
likely to possess a weapon and that crack cocaine is often associated with serious crime related to 
its marketing and distribution. 

Mr. Acosta described his experience in South Florida and stated that strong penalties for 
trafficking cocaine must be part of any comprehensive attempt to reduce the harm caused by 
violent drug organizations. In his opinion, the sale of crack cocaine is particularly integral to 
violent drug organizations and is a major cause of urban violence. Unlike legitimate businesses, 
drug gangs maintain their positions through violence targeted at rival drug gangs or anyone else 
that threatens their profits. Mr. Acosta stated there is substantial proof that crack cocaine is 
associated with violence to a greater degree than other controlled substances, including powder 
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cocaine. According to the 2005 National Gang Threat Assessment, 38 percent of law 
enforcement respondents reported moderate to high involvement of gangs in the distribution of 
powder cocaine, while 47.3 percent reported moderate to high involvement of gangs in the 
distribution of crack cocaine. 

Mr. Acosta added that deciding which cases to prosecute federally is a function of the 
comparative laws in any jurisdiction because, in any large operation, cases are divided by federal 
and local jurisdictions based on which jurisdiction is likely to get the more appropriate or 
stronger sanction. He also asserted that relying on sentencing enhancements as a method of 
addressing the sentencing differential is of concern because they often fail to capture all the 
indirect associated violence. For example, if there is a high correlation between guns and drug 
gangs that traffic in crack cocaine, whether or not a particular individual has a weapon at the 
time of arrest in not indicative of whether the gang with which he is associated is the cause of 
violence. He concluded that sentencing enhancements fail to capture the full impact of the 
violence gangs bring to particular community. 

In sum, Mr. Acosta stated that federal cocaine sentencing policy is reasonable. In his 
view, it is not only appropriate but vital to maintain strong criminal sanctions for trafficking in 
crack cocaine. The strong federal sentencing guidelines are one of the best tools for law 
enforcement’s efforts to stop violent crime, he said, and reducing those sentences would create a 
risk of increased drug violence. 

John C. Richter, United States Attorney, Western District of Oklahoma and Chair of the 
Attorney General’s Advisory Subcommittee on Sentencing, submitted written testimony on 
behalf of the Department of Justice for the March 20, 2007 hearing. Mr. Richter’s statement 
reiterated the Department’s position as previously articulated by Mr. Acosta. Mr. Richter 
described his duty as a United States Attorney to not only prosecute large organizations but also 
to protect neighborhoods from the low level traffickers whose activities prevent law abiding 
residents from enj oying the quality of life they deserve. Mr. Richter acknowledged that it may 
be appropriate to address the drug quantity ratio but stressed that changes to federal cocaine 
sentencing policy must start with Congress. 

2. FRATERNAL ORDER OF POLICE 

Chuck Canterbury, National President, Fraternal Order of Police (FOP), testified at the 
November 2006 hearing in opposition to any proposal that would address the sentencing 
disparity between crack cocaine and powder cocaine by decreasing penalties for crack cocaine. 
Mr. Canterbury asserted that the tougher penalties enacted by the Anti -Drug Abuse Acts of 1986 
and 1988 helped law enforcement counter the explosion of violence fueled by the emergence of 
crack cocaine, which he described as a cheaper, more dangerous form of the drug that has 
devastating psychological and physiological effects on users. He added that mandatory 
minimum sentences, especially those which take into consideration the type of drug, the presence 
and use of firearms, and the use or attempted use of violence, provide a mechanism for imposing 
longer sentences on the worst offenders. 
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Mr. Canterbury stated that the FOP believes that crack cocaine inflicts greater harm to the 
user and the communities in which it is available. For example, Mr. Canterbury stated that while 
crack cocaine users comprise only 22 percent of all cocaine users, they accounted for 72 percent 
of all primary admissions to hospitals for cocaine usage in the past year. He stated that crack 
cocaine is more often associated with systemic crime and produces more intense physiological 
and psychotropic effects than powder cocaine, and he asserted that federal sentencing policy 
must reflect correspondingly greater punishments. He encouraged including additional 
aggravating factors, such as the presence of firearms or children and the use or attempted use of 
violence, in the determination of a final sentence, but he indicated that any such enhancements 
should be in addition to the mandatory minimum sentence currently provided by law. 

Mr. Canterbury stated that the FOP opposes any proposal to address the sentencing 
disparity between crack cocaine and powder cocaine by decreasing penalties that have proven to 
be effective. He disagreed with the position that mandatory minimum sentences should be 
targeted only at the most serious drug offenders. According to Mr. Canterbury, the low level 
dealer who traffics in small amounts is no less of a danger to the community than an individual at 
the manufacturing or wholesale level. The fact that they are at the bottom of the drug 
distribution chain does not decrease the risk of violence or the effect on quality of life associated 
with their activities. 

Finally, Mr. Canterbury supported increasing the penalties for offenses involving powder 
cocaine by reducing the drug quantity thresholds necessary to trigger the five and ten year 
mandatory minimum penalties. 

D. Criminal Defense Practitioners 

1. FEDERAL PUBLIC AND COMMUNITY DEFENDERS 

A. J. Kramer, Federal Public Defender, District of Columbia, testified on behalf of the 
Federal Public and Community Defenders (FPCD). According to Mr. Kramer, crack cocaine 
cases comprised 58.8 percent of his district’s drug cases in 2005, compared to the national 
average of 20.9 percent. He described the crack cocaine/powder cocaine sentencing disparity as 
unconscionable and stated that the FPDC supports the modification or elimination of the 100-to- 
I drug quantity ratio. 

Mr. Kramer urged the Commission to equalize the guideline penalties for crack cocaine 
and powder cocaine at the powder cocaine level. He stated that there is no scientific, medical, or 
law enforcement justification for any differential. He urged the Commission to recommend that 
Congress also equalize the mandatory minimum penalties at the powder cocaine levels. He 
opposed adding new enhancements because he believes existing guideline and statutory 
provisions address particular harms. Specifically, he noted that dangerous weapons are already 
covered by a two level enhancement in USSG §2D 1.1 (b)(1), a four level enhancement at §USSG 
2K2. 1(b)(6), and through a separate charge under 18 U.S.C. § 924(c). Similarly, use of a minor 
is covered by USSG §3B1.4, and sales to protected individuals and in protected locations are 
covered by USSG §2D1.2. 
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Mr. Kramer asserted that drug quantity manipulation and untrustworthy information 
provided by cooperators are problems in federal drug cases. According to Mr. Kramer, 
undercover agents and informants hold out for higher quantities in a single sale, come back 
repeatedly for additional sales, and insist that powder cocaine be cooked into crack cocaine 
before accepting it. These tactics produce more ‘'bang for the buck’' in crack cocaine cases than 
in any other kind of drug case because a very small quantity increase results in a very large 
sentence increase, and because the simple process of cooking powder cocaine into crack cocaine 
results in a drastic sentence increase. Mr. Kramer asserted that this dynamic is encouraged by 
the guidelines’ relevant conduct rules. He believes that instead of focusing on major and serious 
drug traffickers as intended by the Anti-Drug Abuse Act of 1986, law enforcement agents and 
informants take advantage of the sentencing disparity, relevant conduct rules, and the lack of 
procedural safeguards to create more serious offenses for the sole purpose of obtaining longer 
sentences. He added this has a racially disparate impact and wastes taxpayer dollars. 

With respect to the disparate impact on minorities, Mr, Kramer noted that there are more 
African American men in prison than in college. According to Mr, Kramer, one of every 14 
African American children has a parent in prison, and 13 percent of all African American males 
are not permitted to vote because of felony convictions. Mr. Kramer asserted that the harsh 
treatment of federal crack cocaine offenders contributes to the destruction of families and 
communities. 

In Mr. Kramer’s opinion, federal cocaine sentencing policy has not succeeded in reducing 
drug use or drug crime. He noted that John Walters, Director of the Office of National Drug 
Control Policy, told Congress in 2005 that the policy of focusing on small time dealers and users 
is ineffective in reducing crime. As an alternative, Mr. Kramer suggested that studies show that 
if a small portion of the budget currently dedicated to incarceration were used for drug treatment, 
intervention in at-risk families, and school completion programs, it would reduce drug 
consumption and save taxpayer dollars. 

Mr. Kramer emphasized that the physiological and psychotropic effects of crack cocaine 
and powder cocaine are the same. He noted that the negative effects of prenatal crack cocaine 
exposure are identical to the negative effects of prenatal powder cocaine exposure, which are 
significantly less severe than previously believed, similar to prenatal tobacco exposure, and less 
severe than prenatal alcohol exposure. 

Mr. Kramer cautioned that what constitutes a more or less culpable function is 
unavoidably imprecise and subjective because differences in quantity attributed to different 
functions are too small, and both quantity and the type of cocaine are subject to manipulation and 
happenstance. Mr. Kramer observed that crack cocaine always starts as powder cocaine and only 
as it moves down to lower levels of the distribution chain, down to the street level dealers, is it 
converted to crack cocaine. Thus, individuals on the lowest end of the chain face the highest 
sentences. Finally, Mr. Kramer reported that the public does not have confidence in the fairness 
of the disparity between crack cocaine and powder cocaine sentencing laws, which poses a 
serious problem for the criminal justice system. 
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2. PRACTITIONERS’ ADVISORY GROUP 

Mr. David Debold, Co-Chair of the Practitioners’ Advisory Group (PAG), a standing 
advisory committee to the Commission, testified in support of reducing the crack cocaine 
penalties to those applicable to the same quantity of powder cocaine, a 1-to-l drug quantity ratio. 
He asserted that the current penalty structure does not promote proportionality and runs counter 
to the goal of calibrating punishment to culpability. Tn Mr. Debold’s opinion, the person who 
sells or handles crack cocaine at a retail level is no more responsible for the harms resulting from 
that form of drug than the persons who handled the drug higher up the distribution chain when it 
was still in powder form. He stated that as a general matter we should reserve the greater penalty 
for the persons higher in the distribution chain, at the wholesale level (rather than the retail level) 
who are responsible for more harm because of the higher quantity of drug they distribute. 

Mr. Debold acknowledged that the crack cocaine defendant may be more likely to engage 
in violence or possess a firearm, but he believes there currently are ways in the guidelines to 
differentiate that defendant from other crack cocaine defendants. 

3. AMERICAN BAR ASSOCIATION 

Mr. Stephen Saltzburg, the Wallace and Beverly Woodbury University Professor at the 
George Washington University Law School, testified on behalf of the American Bar Association 
(ABA). Mr. Salzburg recalled that in 1995, the House of Delegates of the ABA approved a 
resolution endorsing a proposal submitted by the Commission to Congress which would have 
treated crack cocaine and powder cocaine offenses similarly and would have accounted for 
aggravating factors such as weapon use, violence, or injury to another person. Mr. Salzburg 
reported that the ABA continues to believe that Congress should amend federal statutes to 
eliminate the sentencing differential and that the Commission should promulgate guidelines that 
treat both types of cocaine similarly. 

Mr. Salzburg emphasized that not only does the ABA oppose the sentencing differential, 
it opposes mandatory minimum sentences for drug offenses generally. He referenced a 
resolution passed by the ABA House of Delegates on August 9, 2004, that adopted a 
recommendation submitted by the Kennedy Commission. The resolution called for all 
jurisdictions, including the federal government, to repeal mandatory minimum sentences and 
called upon Congress to minimize the statutory directives to the Commission to permit it to 
exercise its expertise independently. 

4. NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS 

With respect to cocaine, Mr. Salzburg noted that the overwhelming majority of crack 
cocaine defendants are African American, while the overwhelming majority of powder cocaine 
defendants are white or Hispanic. He observed that the penalties for crack cocaine offenses 
obviously have a disproportionate impact on African American defendants. 
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Carmen D. Hernandez, President of the National Association of Criminal Defense 
Lawyers (NACDL), testified that NACDL urges modification of the 100-to-l drug quantity ratio. 
She described the failure to correct the injustice of the sentencing disparity as a symbol of the 
flaws in the federal sentencing system and a symbol of racism in the criminal justice system. 

Ms. Hernandez observed that the average crack cocaine sentence exceeds the average sentence 
for robbery, sexual abuse, and other violent crimes, which she found especially disturbing 
considering that two-thirds of crack cocaine defendants are street-level dealers. 

Ms. Hernandez stated that the way in which crack cocaine is prosecuted substantially 
impacts lower socioeconomic classes and black or Latino neighborhoods. Over-incarceration 
within black communities adversely impacts those communities by removing young women and 
men who could benefit from rehabilitation, educational and job training opportunities, and a 
second chance. She added that drug amounts consistent with state misdemeanors become federal 
felonies, resulting in disenfranchisement, disqualification for public benefits including student 
loans and public housing, and diminished economic opportunity. 

Ms. Hernandez asserted there is no scientific basis to conclude that crack cocaine is 100 
times worse than powder cocaine. According to Ms. Hernandez, there are fewer deaths as a 
result of either the violent conduct of crack cocaine users or from an overdose of the drug than 
result from alcohol, nicotine, or other illegal substances. 

Ms. Hernandez stated that the penalty scheme not only skews law enforcement resources 
toward lower level crack cocaine offenders, it punishes them more severely than their powder 
cocaine suppliers, creating an effect known as “inversion of penalties.'’ The 500 grams of 
cocaine that can send one powder cocaine defendant to prison for five years can be distributed to 
89 street level dealers who, if they convert it to crack cocaine, could make enough crack cocaine 
to trigger the five year mandatory minimum sentence for each defendant. This penalty inversion 
causes unwarranted sentencing disparity, as does the unequal number of mitigating role 
reductions granted to crack cocaine defendants. 

Ms. Hernandez cautioned that any effort to distinguish between forms of cocaine based 
on a quantity-role correlation is bound to fail because agents and informants routinely 
manipulate drug quantities to obtain longer sentences. According to Ms. Hernandez, this 
practice, in combination with the relevant conduct rules, defeats the value of drug quantity as an 
indicator of role and culpability. She suggested equalizing the two forms of cocaine as a solution 
to this problem, which also would permit individualized sentencing based on criminal history 
and existing specific offense characteristics. Ms. Hernandez emphasized that existing guideline 
and statutory enhancements are sufficient to punish aggravating circumstances that occur in a 
minority of crack cocaine offenses, such as weapon involvement and violence. 

Mr. Hernandez described crack cocaine and powder cocaine as part of the same supply 
chain. Anyone trafficldng in powder cocaine therefore contributes to the potential supply of 
crack cocaine and any dangers which may be inherent in crack cocaine. Ms. Hernandez 
concluded by stating that NACDL opposes any proposal to reduce the disparity by increasing 
powder cocaine penalties. Ms. Hernandez asserted that raising already harsh powder cocaine 
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sentencing levels is no answer to the problem of disproportionate and discriminatory crack 
cocaine sentences. She added that there is no credible evidence that powder cocaine penalties 
are insufficient. 

E. Medical/ScientificATreatment Communities 

1 . DISTRICT OF COLUMBIA DEPARTMENT OF HEALTH, ADDICTION, 

RECOVERY, AND PREVENTION ADMINISTRATION 

Mr. Elmore Briggs, Director of Clinical Services, District of Columbia Department of 
Health, Addiction, Recovery, and Prevention Administration, testified that he looks at cocaine as 
a public health issue, and the relevant question to ask is whether we are talking about criminals 
or talking about patients, Mr. Briggs advocated finding a way to separate out violent offenders 
from those who suffer from addiction, which he characterized as a brain disease typified by 
obsession, compulsion, loss of control overuse, and continued use despite consequences. 
Treatment can put the disease into remission and result in a productive member of society. 

With respect to addicts, Mr. Briggs stated that some try to maximize their gains and 
minimize their losses by becoming dealers. They initially amass some money by buying some 
powder cocaine, converting it to crack cocaine, and convincing themselves they are going to sell 
it and make a lot of money. Mr. Briggs stated, however, that addicts often become their own 
best customers and generally do not make good dealers. 

According to Mr. Briggs, powder cocaine and crack cocaine users generally experience 
similar '‘symptomatology,” with some nuanced differences. The withdrawal symptoms of both 
forms of cocaine are similar, but they vary depending on whether the use was a two to three day 
binge or chronic use of high doses. Withdrawal symptoms include dysphasia, irritability, 
difficulty in sleeping, and intense dreaming. He did not report seeing general differences in the 
way people come into treatment based on the form of cocaine abuse. 

Mr. Briggs added that crack cocaine enters the brain quickly, with an instantaneous 
pleasurable effect on the reward pathway of the brain. However, the decline of the effect occurs 
quickly as well, producing a desire to experience the intense feeling of pleasure and intensifying 
cravings and compulsion for the drug. He described how this can lead to frantic behavior as the 
user begins to chase the same high as before. Mr. Briggs noted that because crack cocaine is 
cheaper, new users often perceive their resources as infinite. That perception changes as they 
become caught in a cycle of obsession, compulsion, loss of control over their use, and continued 
use despite adverse consequences. At that point, many crack cocaine users present for treatment 
in a state of despair, dejection, and destitution. An additional consideration raised by Mr. Briggs 
is that the conversion of powder cocaine to crack cocaine removes much of the impurities of the 
drug. Thus, the user is smoking a substance that is very close to pure, and because it hits the 
brain fast and then leaves as fast, the addictive nature of the drug and the drug-seeking behavior 
are magnified. 
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Although this scenario also applies to many users of powder cocaine, Mr, Briggs stated 
that given the route of administration and cost, the scenario is prolonged as many users of 
powder cocaine move from snorting to injecting and/or smoking crack cocaine. This pattern is 
indicative of a desire to achieve a more intense level of euphoria and a willingness to adapt 
behaviors to accomplish this goal. Snorting or injecting drugs has an effect of substance dilution 
that smoking the drug does not have. Thus, a cocaine-addicted person soon realizes that by using 
powder cocaine in some ways he is are wasting money on a diminishing effect and may start 
using crack cocaine. 

Mr. Briggs concluded that trafficking sentencing should be equalized for cocaine 
regardless of the form of drug. He added it is important to consider that a significant number of 
those who sell drugs do so to support their addiction, and any federal sentencing policy that does 
not take into account the value of diversion and treatment will fail not only the individual but the 
community at large. 

2. NATIONAL INSTITUTE ON DRUG ABUSE (NTDA) 

Dr. Nora Volkow, Director of the National Institute on Drug Abuse (NTDA), testified that 
research supported by NIDA has found cocaine to be a powerfully addictive stimulant that 
directly affects the brain. Cocaine, like many other drugs of abuse, produces a feeling of 
euphoria or “high’' by increasing the neurotransmitter dopamine in the brain’s reward circuitry. 

Cocaine in any form produces similar physiological and psychological effects once it 
reaches the brain, but the onset, intensity, and duration of its effects are related directly to the 
route of administration and thus how rapidly cocaine enters the brain. Oral absorption is the 
slowest form of administration because cocaine has to pass through the digestive tract before it is 
absorbed into the bloodstream. Tntranasal use, or snorting, is the process of inhaling powder 
cocaine through the nostrils, where it is absorbed into the blood stream through the nasal tissue. 
Intravenous (TV) use, or injection, introduces the drug directly into the bloodstream and 
heightens the intensity of its effects because it reaches the brain faster than oral or intranasal 
administration. Finally, the inhalation of cocaine vapor or smoke into the lungs, where 
absorption into the bloodstream is as rapid as by injection, produces the quickest and highest 
pealc blood levels in the brain, without the risk attendant to IV use, such as exposure to HIV from 
contaminated needles. 

Dr. Volkow emphasized that all forms of cocaine, regardless of the route of 
administration, result in a similar blockage of dopamine transporters in the reward center of the 
brain, which is why repeated use of any form of cocaine can lead to addiction and other health 
consequences. 

Dr. Volkow reported that according to the 2005 Substance Abuse and Mental Health 
Service Administration’s (SAMSHA) National Survey on Drug Use and Health (NSDUH), more 
than 5.5 million (2.3%) persons aged 12 years or older used cocaine in the year prior to the 
survey, and 2.4 million (1.0%) were current users. She further reported that 1.4 million persons 
12 years or older (0.6%) used crack cocaine in the past year, and 682,000 (0.3%) were current 
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crack cocaine users. Current crack cocaine use has never been reported above 0,3 percent; 
however, crack cocaine use in 2005 among blacks 12 years or older was 0.8 percent, a 
prevalence more than four times as high as in the white (0.2%) or Hispanic (0.2%) populations. 
Dr. Volkow also cited studies indicating that cocaine use among high school students has 
remained essentially unchanged since 2003, with past year abuse rates for both forms of cocaine 
combined at 5.1 percent of 12^'' graders, 3.5 percent of 10^'' graders, and 2.2 percent of 8^'' 
graders. Rates for crack cocaine specifically were 1.9 percent, 1.7 percent, and 1.4 percent, 
respectively. 

Dr. Volkow reported that there has been a decline in the number of people admitted for 
treatment for cocaine addiction, according to the Treatment Episode Data Set (TEDS). Primary 
cocaine admissions have decreased from approximately 297,000 in 1994 (18% of all admissions 
reported that year) to approximately 256,000 (14%) in 2004, Crack cocaine represented 72 
percent of all primary cocaine admissions in 2004. Among crack cocaine admissions, 53 percent 
were black, 38 percent were white, and 7 percent where Hispanic. The reverse pattern was 
evident for non-smoked cocaine, with whites accounting for 5 1 percent, blacks 28 percent, and 
Hispanics 16 percent. Dr. Volkow added that three out of four who enter an addiction treatment 
program for cocaine addiction are crack cocaine users. 

According to Dr. Volkow, it is widely accepted that the intranasal route of administration 
is often the first way that many cocaine-dependent individuals use cocaine. She stated that 
although there are no pharmacological differences between powder cocaine and crack cocaine, 
there are differences in the route of administration that determine a user’s preference. It is much 
easier and more rewarding to smoke a drug than inject it, and a person may be afraid of 
contracting HTV, so one may favor smoking. She opined that is why we typically see a pattern in 
which use of a drug gravitates toward smoking once it becomes available in that form. 

Cocaine’s acute effects as a stimulant appear almost immediately after a single dose, and 
disappear within a few minutes or hours, depending on the route of administration. The short- 
term physiological effects of cocaine include constricted blood vessels, dilated pupils, and 
increased temperature, heart rate, and blood pressure. Larger amounts may lead to erratic, 
psychotic, and even violent behavior. Dr. Volkow reports that there is no evidence that crack 
cocaine is more associated with violent behavior than TV drug use. Abusers of large amounts 
may experience tremors, vertigo, muscle twitches, paranoia, or a toxic reaction. In rare 
instances, sudden death can occur on the first use of cocaine or unexpectedly thereafter, often a 
result of cardiac arrest or seizures followed by respiratory arrest. 

Dr. Volkow stated that there are significant medical complications associated with 
cocaine abuse. The most frequent complications stem from cardiovascular effects, including 
disturbances in heart rhythm and heart attacks; respiratory effects such as chest pain and 
respiratory failure; neurological effects, including strokes, seizures, and headaches; and 
gastrointestinal complications, including abdominal pain and nausea. Other health effects 
include increased risk of contracting infectious diseases such as HTV and hepatitis C. When 
people inject cocaine, there is a possibility of using contaminated material or paraphernalia. 
However, when they smoke or inject cocaine, the intoxication from cocaine produces changes 
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that increase risky sexual behaviors that put them at higher risk of contracting diseases such as 
HIV. 


Dr. Volkow described cocaine as a powerfully addictive drug. She added that cocaine 
abusers often develop a rapid tolerance to the high. When this occurs, even while the blood 
levels of cocaine remain elevated, the pleasurable feelings begin to dissipate, causing the user to 
crave more. During this process, an individual may have difficulty controlling the extent to 
which he will want to use the drug. Dr. Volkow also cited a recent study indicating that about 
five percent of recent-onset cocaine abusers become addicted to cocaine within 24 months of 
starting use, but the risk of addiction is not randomly distributed. Females are three to four times 
more likely to become addicted within two years than males, and non-Hispanic black/ African 
Americans are an estimated nine times more likely to become addicted to cocaine within two 
years than non-Hispanic whites. However, she emphasized that the excess risk is not attributable 
to crack cocaine smoking or injecting cocaine. 

Dr. Volkow reported that several findings have recently emerged regarding the impact of 
in-ulero exposure to cocaine - notably, these effects have not been as devastating as originally 
believed. There is a greater tendency for premature births in women who abuse cocaine. A 
neurologic examination at age six reveals no difference between gestational cocaine e.xposed and 
control subjects, but Dr. Volkow cautioned that the possibility of other underlying deficits cannot 
be excluded. She stated a recent follow-up study at age ten uncovered subtle problems in 
attention and impulse control, putting exposed children at higher risk of developing significant 
behavioral problems as cognitive demands increase. She concluded that estimating the full 
extent of the consequences of maternal cocaine, or any drug, abuse on the fetus and newborn 
remains very challenging and, therefore, caution should be used in searching for causal 
relationships. 

3. DR. HAROLYN BELCHER 

Dr. Harolyn Belcher, Associate Professor of Pediatrics, Johns Hopkins University School 
of Medicine, testified regarding the prenatal effects of cocaine use. Dr. Belcher reported that 
according to the 2005 National Survey of Drug Use and Health, 3.9 percent of pregnant women 
ages 1 5 to 44 used illicit drugs in the past month prior to the survey, the same rates as 2002- 
2003. Marijuana was the most commonly used illicit drug, accounting for approximately 74.2 
percent of current illicit drug use, and three times as many reported using powder cocaine as 
crack cocaine. These rates of fetal exposure accounted for approximately 1 59,000 with illicit 
drug exposure, versus 496,100 alcohol and 680,000 tobacco-exposed infants. 

Dr. Belcher stated there are no scientific studies to date that compare the immediate and 
long term effects of intrauterine powder cocaine versus crack cocaine exposure on child 
development. Biologically, the rate of drug distribution varies depending on the method of 
administration, but the fetal effects of crack cocaine and powder cocaine, once they pass through 
the placenta, should be identical. 
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According to Dr. Belcher, the physical and neurotoxic effects of alcohol exposure are 
significantly more devastating than cocaine exposure to the fetus. She reported that recent 
studies indicate that intrauterine cocaine exposure is associated with less risk of adverse health 
and neurodevelopmental outcomes in the child compared to fetal alcohol and cigarette (tobacco) 
exposure. Dr. Belcher added that fetal alcohol syndrome (FAS) is one of the leading identifiable 
and preventable causes of mental retardation and birth defects, occurring in 30 to 40 percent of 
pregnancies in which women drink heavily (greater than one drink of 1.5 ounces of distilled 
spirits, five ounces of wine, or 1 2 ounces of beer per day). 

Dr. Belcher noted that children with intrauterine cocaine/polydrug exposure have similar 
cognitive outcomes as their socio-economically matched peers. Although subtle effects of 
cocaine exposure have been noted in language development at six and seven years of age, those 
effects were not observed at nine and one-half years of age. Similarly, some researchers have 
reported increased risk of developing externalizing behaviors among boys with intrauterine 
cocaine exposure, but other researchers have failed to observe such adverse outcomes. 

In sum. Dr. Belcher stated that there is no evidence that one fomi of cocaine is 
biologically more harmful than the other to the fetus or developing child. Dr. Belcher 
emphasized that children with intrauterine cocaine e.xposure benefit from interventions that 
provide support, education, and medical surveillance and treatment services. 

F. Academic and Research Commuisities 

1. DR. ALFRED BLUMSTEIN 

Dr. Alfred Blumstein, Professor of Urban System and Operations Research, Carnegie- 
Mellon University, testified regarding violence associated with cocaine. According to Dr. 
Blumstein, violence associated with the crack cocaine market rose appreciably between 1985- 
1993, He pointed to a 25 percent increase in homicide and robbery during that period and 
attributed the increase to gun use by young people who were recruited into the crack cocaine 
markets, largely as replacements for the large number of older sellers who were incarcerated. He 
asserted that the increase in the incarceration rate between 1980 and 2000 likely did not avert 
many drug transactions because of the recruitment of younger people as replacements. He added 
that, since crack cocaine typically is sold in street markets, sellers are inherently vulnerable to 
street robberies, and so they cany weapons for self defense. 

Dr. Blumstein reported that the maturation and stabilization of the crack cocaine market 
has had an important effect in reducing the level of violence. He described a significant reduction 
in violence between 1993 and 2000, citing more than a 40 percent reduction in both homicide 
and robbery. Dr. Blumstein believed that a major contributor to that drop in violence is the 
decline in the demand for crack cocaine by new users, which in turn led to the dismissal of the 
young sellers that had previously been recruited. While the demand for cocaine in both its forms 
has continued, he stated that the violence associated with these markets decreased because the 
persistent demand is driven by longer-term users who can personally meet their demand rather 
than turn to violence-prone streets. 
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Dr. Blumstein acknowledged that the initial intent of introducing the sentencing 
differential was understandable as a political response to the violence associated with the 
introduction of crack cocaine, but the violence was associated with the intense competition 
associated with the introduction of a new drug market. He stated the competitive violence has 
certainly abated, and in his view any difference that might appear between the powder cocaine 
and crack cocaine markets has nothing to do with the difference in the drugs themselves. Those 
differences can be attributed to differences in the venue of the market {e.g., street crack cocaine 
markets versus closed powder cocaine markets) or to the dispute resolution culture of the 
communities in which the market is located. 

Dr. Blumstein pointed out that one of the attractive features of the federal sentencing 
guidelines is the ability to increase basic guideline sentences for aggravating features of the basic 
crime, such as carrying a gun or using a gun. This opportunity, according to Dr. Blumstein, 
obviates the need to differentiate between powder cocaine and crack cocaine in the drug 
guideline, which is important because of the perception that the sentencing differential is racially 
discriminatory, 


2. DR. BRUCE JOHNSON 

Dr. Bruce Johnson, Director, Institute for Special Populations Research, National 
Development and Research Institutes, testified regarding the changing trends of crack cocaine 
use and cocaine powder usage among arrestees in Manhattan since 1980. Dr. Johnson reported 
that the crack cocaine “epidemic” peaked between 1987 and 1989 in New York City, when about 
70 percent of all arrestees were detected as positive for use of either powder cocaine or crack 
cocaine. He added that there has been a substantial decline in detected cocaine, from about two- 
thirds in 1987 through 1985 to about two-fifths in 2000 through 2003. Dr. Johnson attributed the 
decline primarily to the changing mix of birth cohorts among ethnic groups among New York 
City arrestees. 

Dr. Johnson summarized data that show that older cohorts, those aged 35 and older in 
2003, comprise a diminishing proportion of arrestees in New York City, and this is the group that 
continues to have high rates of detected crack cocaine use. Conversely, among younger cohorts, 
those bom after 1 970, there was a considerable diminution in crack cocaine use. Thus, the 
overall decline is in great part because the younger generation, particularly of African-American 
males, has greatly diminished its use of crack cocaine. 

Dr. Johnson reported that crack cocaine users appear to limit their criminal activities so 
as to bring about limited harm to others. Since 2000, only a small minority of crack cocaine 
users in New York City have carried guns or used weapons, engaged in aggravated assault, or 
otherwise harmed others. He concluded that violence is relatively rare among current cocaine 
users. Dr. Johnson stated that retail sales of powder cocaine occur mainly in private settings and 
primarily involve consumers who hold otherwise legal jobs and who typically avoid the crack 
cocaine market. Most low-level drug distributors added crack cocaine to their product line in the 
1990s. According to Dr. Johnson, most retail sales and low-level support roles, especially by 


B-14 



279 


young women, are done to support one’s own crack cocaine consumption. He added that most 
crack cocaine distributors live at or below poverty levels, and very few are able to establish 
households or maintain a working class standard of living. 

Dr. Johnson cited studies concluding that almost all violence associated with crack 
cocaine is ‘'systemic violence,” that is violence that occurs within the drug distribution apparatus 
and among people who are engaged in drug selling and distribution. There is very little 
“pharmacological violence” that was caused by people being high on crack cocaine or coming 
down from a crack cocaine high. However, robbery of other drug distributors still is a significant 
problem and typically not reported to the police. 

Dr. Johnson asserted that it is nearly impossible to document any deterrent effect of the 
1 00-to- 1 drug quantity ratio because crack cocaine distributors rarely mention awareness of it or 
report changing business activities due to its existence. Moreover, he stated that the average 
crack cocaine distributor does not know with precision how much he possesses, but often 
believes it to be under five grams. Repeat purchases of bundles of vials or bags, each valued at 
$10, may exceed five grams, however. 

Many persons in New York City were arrested from 200 1 to 2003 for felony controlled 
substance possession (about 60,000 annually) and sale (about 20,000 annually), and Dr. Johnson 
believed that the majority of the arrests for controlled substance sale were for crack cocaine. 

Yet, he noted, very few face federal prosecution. Rather, the vast majority are prosecuted and 
sentenced under New York state law, which treats powder cocaine and crack cocaine equally and 
does not require a mandatory minimum sentence. 

Dr. Johnson reported that among New York City arrestees, 26 percent self-report crack 
cocaine use in the past 72 hours, compared to 1 7 percent who self-report powder cocaine use. 

He cited recent studies that document that almost 90 percent of ADAM arrestees whose urine 
specimens tested positive for cocaine also had detectable metabolites for crack cocaine. He 
asserted these data suggest either a 10-to-l or a 2-to-l drug quantity ratio would be more 
appropriate than the current 1 00-to- 1 drug quantity ratio. 

3. DR. PETER REUTER 

Dr. Peter Reuter, Professor in the School of Public Policy and in the Department of 
Criminology, University of Maryland, testified that the inherent properties of the drug should 
guide the sentencing policy decision, not the contingent differences, i.e., those associated with its 
actual use. 

Dr. Reuter explained that relatively safe powder cocaine can be converted to “more 
dangerous” crack cocaine simply by dissolving it with baking soda and boiling. Crack cocaine is 
converted from powder cocaine primarily at the lower market levels and at a cost that is trivial 
compared to the value of the cocaine itself Thus, the same atoms that merit only a modest 
sentence when part of a wholesale dealer’s one pound bag of powder can elicit a five year 
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mandatory minimum sentence several layers down the distribution chain when they are part of a 
low-level seller's five gram stash of crack cocaine. 

Dr. Reuter aclaiowledged that route of administration matters to the user, and one 
generally expects faster and shorter acting routes of administration to be more reinforcing. 
However, Dr. Reuter asserted that the rapid course or action is not the primary motivation for the 
differential sentencing since smoking nicotine and injecting powder cocaine also act very fast. 
Rather, it is crack cocaine’s association with violence and the birth of drug-addicted infants that 
drove the fear of crack cocaine and resulted in the sentencing differential. However, he stated 
there is nothing intrinsic about crack cocaine being the base and not the alkaloid form of the 
molecule that made its retail markets so violent in the 1980s or that made it any more harmful in 
utero. 


Dr. Reuter cited studies indicating that, as compared to powder cocaine, crack cocaine is 
much more heavily used by poor, African American males than by other groups. He added there 
is little evidence of substantial white or Asian middle class crack cocaine dependence or abuse. 

Dr. Reuter reported that the violence associated with crack cocaine has declined. Tn the 
mid- 1 980s, crack cocaine was used primarily by the young. Now, because rates of initiation and 
escalation into frequent use have been lower for a long time, the population of users has aged. 

For example, in 2004, among treatment admission for which crack cocaine is the primary drug of 
abuse, two-thirds of admissions were age 35 or older, a much higher age than for powder 
cocaine. He explained that relationships between any specific drug and behaviors such as crime 
and violence are subject to change over the course of a drug epidemic. 

Dr. Reuter observed that crack cocaine historically has been associated with high levels 
of violence, but he questioned whether it is the drug itself or the interaction between the drug and 
the population that is the cause. Some might argue that crack cocaine is more dangerous 
precisely because it is more attractive to those for whom stimulants engender particularly 
harmful behavior: young, poorly-educated males in high-crime neighborhoods. Thus, if the goal 
of sentencing is in part retributive, it can be argued that selling crack cocaine has resulted in 
greater harm to society than selling cocaine powder and, therefore, longer sentences are 
appropriate. 

Dr. Reuter cautioned, however, that this approach ignores the social and racial 
consequences of the interaction. Dr. Reuter stated that the disparity in sentences produced a 
tragic disproportion in the share of crack cocaine prison time served by African Americans. Tn 
his experience, a sentencing structure that is based solely on the damage inflicted during the 
early stages becomes increasingly arbitrary overtime. This is because the sentencing regime 
typically is enacted when the drug is in its early phase of popularity, but each new drug becomes 
associated with an aging cohort of users over time, which reduces the level of violence 
associated with the drug. He asserted his belief that this is what has occurred with crack cocaine 
penalties. 
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Dr. Reuter added that there is little evidence that increasing sentence lengths reduce drug 
use either by raising prices or reducing availability, citing a tripling of incarceration between 
1986 and 1997 that raised prices by only five to 15 percent, which he termed a modest 
accomplishment given the financial and human costs associated with incarceration. 

G. Community Representatives and Interested Parties 

1. FAMILIES AGAINST MANDATORY MINIMUMS 

Ms. Julie Stewart, President and Founder of the Families Against Mandatory Minimums 
(FAMM), testified that the same organizing principle that applied to other drugs should also 
apply to crack cocaine offenses, i.e., punish a mid-level dealer with a five year minimum 
sentence and a high-level dealer with a ten year minimum sentence. She stated that FAMM 
agrees with the Commission’s prior conclusions that the harm associated with crack cocaine does 
not justify substantially harsher treatment compared to powder cocaine. 

Ms. Stewart endorsed the recommendations put forward by the Federal Public and 
Community Defenders, specifically: 

(1) Equalize guideline penalties for crack cocaine and powder cocaine at the powder 
cocaine level. 

(2) Recommend to Congress that it do the same. 

(3) Refrain from adding new enhancements because existing guideline enhancements 
and statutory penalties can be applied if appropriate. 

(4) Recommend that Congress repeal the mandatory minimum for simple possession 
of crack cocaine. 

2. ACLU 

Ms. Jesslyn McCurdy, Legislative Counsel of the National Office American Civil 
Liberties Union (ACLU), testified that the ACLU opposes the disparity in sentencing for equal 
amounts of crack cocaine and powder cocaine. She urged the Commission to support 
amendments to federal law that would equalize crack cocaine and powder cocaine sentences at 
the current level of sentences for powder cocaine. She described the mandatory minimum of five 
years for simple possession of more than five grams of crack cocaine as “extraordinarily harsh.” 

Ms. McCurdy delineated three principle areas of concern regarding the crack cocaine- 
powder cocaine ratio. First, the 100-to-l drug quantity ratio has a racially discriminatory impact 
and has had a devastating impact on communities of color. Second, it created many myths 
associated with crack cocaine without supporting facts. Third, it does not reflect the original 
intent of Congress to focus on high-level drug traffickers. 
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Ms. McCurdy cited data showing that the vast majority of offenders sentenced under the 
federal crack cocaine laws are Hispanic and African American, despite her belief that whites and 
Hispanics form the majority of crack cocaine users. According to Ms. McCurdy, in 2003, whites 
constituted 7.8 percent and African Americans constituted more than 80 percent of the 
defendants sentenced under the federal crack cocaine laws, while 66 percent of crack cocaine 
users are white or Hispanic. She noted that African Americans now serve virtually as much time 
in prison for a drug offense - 58.7 months - as whites do for a violent offense at 61 .7 months. 

She cited data indicating that African Americans malce up 15 percent of the nation’s drug 
users, yet they comprise 37 percent of those arrested for drug violations, 59 percent of those 
convicted, and 74 percent of those sentenced to prison for a drug offense. In 1986, before the 
enactment of the federal mandatory minimum sentencing for crack cocaine offenses, the average 
federal drug sentence for African Americans was 1 1 percent higher than for whites. Four years 
later, the average federal drug sentence for African Americans was 49 percent higher than for 
whites. Ms. McCurdy concluded that a dramatic shift occurred in the overall incarceration trends 
for African Americans, relative to the rest of the nation, transforming federal prisons into 
institutions increasingly dedicated to the African American community. 

Ms. McCurdy explained that the collateral consequences of the nation’s drug policies, 
racially targeted prosecutions, mandatory minimums, and crack cocaine sentencing disparities 
have had a devastating effect on African American men, women, and families. Mandatory 
minimums not only contribute to the disproportionately high incarceration rates, but also 
separate fathers from families, separate mothers with sentences for minor possession crimes from 
their children, leave children behind in the child welfare system, create disfranchisement of those 
with felony convictions, and prohibit previously incarcerated people from receiving social 
services. 

Ms. McCurdy asserted that the rapid increase in the use of crack cocaine between 1984 
and 1986 created many myths about the effects of the drug in popular culture that were used to 
justify treating crack cocaine differently. For example, crack cocaine was said to destroy the 
maternal instinct and cause unique dangers to fetuses, which recent studies dispute. Similarly, 
crack cocaine was said to cause especially violent behavior in users, but most violence associated 
with crack cocaine results from the nature of the illegal market and is similar to violence 
associated with trafficking of other drugs. In addition, crack cocaine was thought to be instantly 
addictive, but the propensity for dependence depends on the method of ingestion, amount used, 
and frequency, not the form of the drug. She concluded there is no scientific or penological 
justification for the IOO-to-1 drug quantity ratio. 

Ms. McCurdy also asserted that the sentencing structure does not target high-level drug 
traffickers as originally intended by Congress. She cited the fact that the purity of cocaine has 
increased while the price has declined as evidence that the National Drug Control Strategy has 
not made progress in cutting off supply and that the country’s drug control policy has not 
properly focused on prosecuting high-level traffickers. 
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Ms. McCurdy reported that the ACLU recommends that the quantities of crack cocaine 
that trigger federal prosecution and sentencing must be equalized with and increased to the 
current levels of powder cocaine. The ACLU believes that federal prosecutors must be properly 
focused on high level traffickers of both crack cocaine and powder cocaine. In addition, the 
mandatory minimum for simple possession of crack cocaine should be repealed. 

3. NATIONAL ASSOCIATION FOR THE ADVANCEMENT 
OF COLORED PEOPLE (NAACP) 

Mr. Hillary Shelton, Director of the Washington Bureau of the National Association for 
the Advancement of Colored People (NAACP), testified and described the crack cocaine 
penalties as discriminatory, unfair, and immoral policy. He observed that despite the fact that 
cocaine use is roughly equal among the different populations of the nation, the vast majority of 
offenders who are tried, convicted, and sentenced under federal crack cocaine mandatory 
minimum sentences are African Americans. He asserted that because the law governing federal 
crack cocaine offenders has remained unaltered, so has the discriminatory impact. 

Mr. Shelton acknowledged that policy makers could not have foreseen twenty years ago 
the vastly disparate impact that the 1986 law would have on communities of color. However, 
African Americans, especially low income African Americans, continue to be severely penalized 
at much greater rates than white Americans for drug use, and the policy is having a devastating 
effect on their communities. Mr. Shelton stated this reflects a callous disregard for the people of 
the African American communities. 

Mr. Shelton stated that ongoing research has eroded the myths that crack cocaine is more 
addictive than powder cocaine, that crack cocaine users are, because of their choice in drug use, 
more violent than powder cocaine users, or that maternity wards are full oU‘crack babies.” He 
noted that medical authorities have found that crack cocaine is no more addictive than powder 
cocaine. 

Mr. Shelton reported that the NAACP opposes increasing the penalties for powder 
cocaine so that they are more in line with those of crack cocaine. Such an approach, in his view, 
would not take into consideration the more even-handed, informed and balanced approach that 
went into the development of powder cocaine sentencing ranges and would only fill more prison 
cells with low-level offenders serving mandatory minimum sentences. He testified that the 
NAACP supports a 1 -to-1 drug quantity ratio at current powder cocaine levels. 

4. SENTENCING PROJECT 

Mr. Ryan King, Policy Analyst at the Sentencing Project, testified that the Commission 
should recommend that Congress reform federal cocaine sentencing policy for four reasons. 

First, the current sentencing structure, with its reliance on quantity as the primary determinant for 
sentence length, is flawed by design and calibrated to target low-level crack cocaine users with 
five year mandatory minimum sentences. Second, the rationale that more severe crack cocaine 
penalties are necessary because of heightened correlations with more serious offenses amounts to 
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either a '‘double counting'’ of offense characteristics in cases with a serious concurrent offense or 
an unwarranted sentence enhancement in the remainder of cases. Third, the current federal 
cocaine sentencing policy has failed to produce any appreciable impact on the crack cocaine 
market. Fourth, the national consensus regarding demand reduction versus law enforcement has 
evolved over the last two decades to support a more treatment-oriented agenda. 

Mr. King observed that the differential penalty threshold has been particularly 
controversial for two reasons. First, crack cocaine and powder cocaine are manufactured from 
the same compound of origin and their pharmacological roots are identical. Second, and most 
important, the weight level necessary to warrant a five year mandatory sentence for crack 
cocaine is set so low that it is likely to impact low-level users. He stated that it is entirely 
plausible that someone possessing five grams of crack cocaine, the equivalent of slightly less 
than two packets of sugar, could be holding that quantity for personal consumption. He 
estimated that five grams of crack cocaine translates to between 10 and 50 doses. By 
comparison, the 500 grams of powder cocaine necessary to trigger the five year mandatory 
minimum yields between 2,500 and 5,000 doses. Mr. King asserted that it is reasonable to 
consider than an individual might consume between 10 and 50 doses of crack cocaine during the 
course of a week, but nobody could consume 2,500 to 5,000 doses of powder cocaine. 

Mr. King concluded that this improper calibration of weight threshold triggers has 
resulted in a disproportionate number of low-level offenders being convicted for crack cocaine 
offenses. According to Mr. King, the crack cocaine weight triggers bears no resemblance to the 
seriousness of the conduct. He added that reliance on this single factor to determine sentence 
exacerbates the aforementioned problems by exposing defendants who have played peripheral 
roles in the drug trade to sentences far out of proportion to their conduct in spite of potentially 
mitigating evidence. 

Mr. King also observed that the fear that crack cocaine created a proclivity to engage in 
other serious criminal behavior led Congress to embed an assumption in favor of a defendant 
having committed a concurrent serious crime in the structure of the statutory penalty. Congress 
essentially codified the unsubstantiated, and subsequently refuted, belief that all crack cocaine 
defendants manifest a tendency toward more serious criminal offending. According to Mr. King, 
this is problematic for two reasons. First, for those who have not engaged in a lesser included or 
more serious offense, the enhanced penalty scheme categorically subjects crack cocaine 
defendants to a punishment based on uncommitted behavior. Second, for those who have been 
charged with a concurrent offense, the penalty differential double counts the charged conduct 
relative to a powder cocaine defendant. 

Mr. King also concluded that federal cocaine sentencing policy has failed to disrupt drug 
markets, citing statistics that the number of users has remained stable for the last two decades; 
the number of annual new initiates during the 1990s remained level; and the average price per 
gram of a purchase between one and 15 grams actually declined by 57 percent from 1986 to 
2003, Mr. King suggested that if law enforcement or stiffer sentences were effective in deterring 
market entry, one would expect supply to decline and prices to increase, but the data show the 
opposite. He added that the fact that prices for powder cocaine, with its lower penalty structure, 
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have the same pattern further demonstrates that the federal crack cocaine penalty structure has 
not disrupted drug markets. He attributed this observation to the elasticity of drug markets in 
which there is generally a strong replacement effect of former sellers lost to prison. 

Mr. King concluded that if Congress is unwilling to repeal mandatory minimum 
sentencing, the Commission should recommend increasing the crack cocaine mandatory 
minimum thresholds to the levels currently in place for powder cocaine. 

5. JUSTICE ROUNDTABLE 

Ms. Nkechi Taifi, Senior Policy Analyst for the Open Society Institute, testified on behalf 
of the Justice Roundtable. She related that on February 16, 2006, an open letter to Congress was 
sent by over 50 organizations regarding cocaine sentencing. They asserted that the 1 00-to-l drug 
quantity ratio is too great and results in penalties that sweep too broadly, apply too frequently to 
lower level offenders, overstate the seriousness of the offenses, and produce insupportable racial 
disparity in sentencing. The groups stressed that justice necessitates that crack cocaine sentences 
have the same quantity triggers as those currently required for powder cocaine, as two decades of 
stringent crack cocaine sentencing have neither reduced cocaine trafficking nor improved the 
quality of life in deteriorating neighborhoods. Ms. Taifi strongly recommended that the 
Commission adhere to its original 1995 recommendation, which would begin to place the focus 
of federal cocaine drug enforcement on major drug traffickers. 

6. NATIONAL COUNCIL OF LA RAZA (NCLR) 

Angela Arboleda, Associate Director for Criminal Justice Policy, National Council of La 
Raza (NCLR), testified that NCLR shares the concerns of other groups regarding the 
discriminatory effect of the lOO-to-1 drug quantity ratio. Ms. Arbodela stated that NCLR relied 
on numerous studies over the past decade documenting severe racial and ethnic disparities 
against the Latino community in the criminal justice system. 

Ms. Arboleda stated that in 2000 Latinos constituted 12.5 percent of the United States 
population but accounted for 43.4 percent of the total drug offenders that year (50.8% were 
convicted for a powder cocaine offense and 9% for a crack cocaine offense). Ms. Arboleda 
attributed the disproportionate number of Latino drug offenders to a combination of factors, but 
most particularly, racial profiling. She stated that Latinos are no more likely than other groups to 
use illegal drugs, but they are more likely to be arrested and charged with drug offenses and less 
likely to be released before trial. 

Ms. Arboleda stated that NCLR believes the Hispanic community often is targeted by law 
enforcement for drug offenses based on their ethnicity. As evidence, she cited, among other 
statistics, the fact that Hispanics accounted for 30.3 percent of federal inmates in 1998, a rate 
twice as high as the group’s percentage of the population that year. Furthermore, Hispanics 
constituted 43.5 percent of those convicted of federal drug defendants in 2003. 


B-21 



286 


Ms. Arboleda observed that, contrary to popular stereotype, the overwhelming majority 
of incarcerated Latinos have been convicted of relatively minor nonviolent offenses, are first 
time offenders, or both. The cost of excessive incarceration to the groups affected, and to the 
broader society, in terms of reduced current economic productivity, barriers to future 
employment, inhibited civic participation, and growing racial/ethnic societal inequalities, is 
extremely high. 

Ms. Arboleda reported that NCLR recommends the elimination of the sentencing 
differential by increasing the crack cocaine threshold quantities to the current powder cocaine 
threshold quantities. She urged the Commission to resist proposals that would lower the powder 
cocaine thresholds in order to achieve equalization between crack cocaine and powder cocaine 
and advocated making alternative methods of punishment for low-level, nonviolent drug 
offenders more widely available. She also suggested that DEA agents and federal prosecutors 
concentrate on solving the real problem - deterring the importation of millions of tons of powder 
cocaine - and prosecuting ring leaders with the fullest weight of law. 

7. CRIMINAL JUSTICE POLICY FOUNDATION 

Mr. Eric E. Sterling, President, Criminal Justice Policy Foundation, testified that the goal 
of the Anti-Drug Abuse Act of 1 986 was to give greater direction to the DEA and United States 
Attorneys on how to focus scarce law enforcement resources, specifically by focusing on major 
traffickers, the manufacturers, and heads of organizations who are responsible for creating and 
delivering very large quantities of drugs. He described state and local enforcement agencies as 
having an enormous capacity to effectively police neighborhood, local, and city-wide retail drug 
trafficking. According to Mr. Sterling, they have made between one and 1-1/2 million arrests for 
drug abuse violations annually for the last decade, and state courts impose about one-third of a 
million felony convictions annually. By contrast, the number of federal drug cases that can be 
brought is dramatically smaller, in the range of 20 to 30 thousand cases per year. Thus, 
Congress’s stated goal made sense. According to Mr. Sterling, however. Congress made a 
mistake by choosing quantities, particularly for cocaine, that have pointed the federal effort in 
the wrong direction, the lowest level of retail trade. 

Mr. Sterling discussed the widely held belief that crack cocaine leads to more violence 
than powder cocaine and is more destructive to the communities in which it is used. He asserted 
the problem with this analysis is its pharmacological bias. Since the analysis attempts to find 
differences between crack cocaine and powder cocaine to justify the sentencing difference, it 
attributes any differences to the form of drug rather than other factors that cause or contribute to 
the problems, independent of the form of the drug. In short, attributing the plight of the most 
impoverished neighborhoods to crack cocaine ignores too many other real phenomena and other 
cultural problems. Although he acknowledged that crack cocaine no doubt contributes, so does 
alcohol abuse. 

Mr. Sterling also stated that claims about crack cocaine’s unique addictiveness and its 
unique in iilero devastation of fetal development have been discredited. Furthermore, 
pharmacologically there is no difference in the violence propensity of crack cocaine users versus 
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powder cocaine users. Mr. Sterling observed that when illegal drug markets are unstable and 
immature, violence is more common than when the markets are matured and stabilized. 

Violence is an inherent tool of all illegal drug markets, as disputes among market participants 
cannot be resolved to by resort to the courts. In addition, drug markets deal exclusively in cash, 
which creates robbery targets. As the markets mature, these risks diminish. Mr. Sterling 
asserted that nothing in the crack cocaine market is intrinsically more prone to violence than 
another busy illegal market. 

Mr. Sterling concluded that the federal government should no longer be involved in retail 
drug cases and should focus on the international production and trafficking in cocaine, the 
highest level traffickers. He argued there should be no federal crack cocaine cases because such 
a case, by definition, is a retail case. 

8. BREAK THE CHAIN 

Ms. Deborah Peterson Small, Executive Director, Break the Chain, testified and 
recounted the growing criticism regarding the impact of the 100-to-l drug quantity ratio. She 
stated that federal sentencing laws punish not only those who sell drugs, but also a wide range of 
people who help or merely associate with those who sell drugs and have a minimal or no 
involvement whatsoever in the drug trade. She added that the impact on women has been 
dramatic as they now constitute the fastest growing segment of the prison population. Women 
are now six times as likely to spend time in prison that they were prior to the passage of the 
mandatory minimum laws. 

Ms. Small asserted that crack cocaine sentences are grossly disproportionate compared 
with sentences for other crimes. For example, a sale of five grams of crack cocaine for $400 
results in a five year sentence compared to the national average time served for homicide of 
about five years and four months. She cited evidence that the punitive sentencing structure has 
not produced benefits commensurate with the harms it is inflicting. For example, despite 
increased law enforcement focus on cocaine, the street prices of crack cocaine and powder 
cocaine have remained the same over the past decade, and cocaine purity is as high as it was at 
the height of the crack cocaine era. She concluded this shows that the strenuous efforts to target 
street level crack cocaine dealing has had little impact on supply and overall distribution. 

Ms. Small stated that government surveys consistently show that drug use rates are 
similar across racial and ethnic groups and that two-thirds of crack cocaine users are white or 
Hispanic. Furthermore, studies show that the majority of drug users purchase their drugs from 
people who are the same racial or ethnic background as they are, which suggests that the 
majority of crack cocaine sellers are white. Nonetheless, African Americans comprised 82.3 
percent of federal crack cocaine defendants in 2005. 

Ms. Small also rebutted claims by law enforcement that stronger penalties against crack 
cocaine are warranted because higher levels of violence are associated with the crack cocaine 
trade, citing two recent studies. She added that the disparate focus on drug law enforcement on 
poor inner-city neighborhoods, and particularly on young men in those communities, exacerbates 
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the endemic problems of poor performing schools, high unemployment, dysfunctional families, 
and persistent poverty. 

Ms. Small urged the Commission to recommend eliminating the sentencing disparity by 
raising the threshold quantities that trigger the mandatory minimum penalties for crack cocaine 
to the threshold quantities that current exist for powder cocaine offenses. In addition, she urged 
repeal of the mandatory minimum for simple possession of crack cocaine. 
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Appendix C 


SUMMARY OF WRITTEN PUBLIC 
COMMENT ON COCAINE 
SENTENCING POLICY 


On January 30, 2007, the Commission published in the Federal Register a notice 
requesting comment on any suggestions at the November 14, 2006, public hearing or any other 
suggestions (such as possible changes in the Drug Quantity Table) for addressing federal cocaine 
penalties. The Commission received written comment from several groups, including the United 
States Department of Justice; the Federal Public and Community Defenders, the Practitioners’ 
Advisory Group, National Council of La Raza, the Mexican American Legal Defense and 
Education Fund, the Sentencing Project, Human Rights Watch, members of the academic 
community, and concerned citizens. 

1. U.S. Departmei^t of Justice 

The Department of Justice emphasized that the existing penalties for crack cocaine 
offenses - including statutory mandatory minimum penalties and sentencing guidelines - have 
been an important part of the Federal government’s efforts to hold crack cocaine and powder 
cocaine traffickers accountable for their actions. The Department acknowledged that many view 
the 100-to-l drug quantity ratio as an example of unwarranted racial disparity in sentencing and 
that it may be appropriate to address the ratio. The Department stated its desire to work with the 
Commission, the Administration, and the Congress to detennine whether any changes are 
necessary in the drug weight triggers for mandatory minimums and guidelines sentences for 
crack cocaine and powder cocaine trafficking. 

The Department emphasized that only Congress can definitively alter federal cocaine 
sentencing policy, by modifying the existing statutes that define the federal penalty structure. 

The Department suggested that the Commission continue to fill its critical role by providing 
Congress, the Department, and the general public with updated research and data that will assist 
in the development of Federal cocaine sentencing policy, including updated information on the 
current sentencing environment, and on crack cocaine and powder cocaine sentences being 
imposed in Federal district courts. The Department reiterated it would oppose any sentencing 
guideline amendments that do not adhere to the statutes that currently set forth the penalty 
structures for federal cocaine offenses. 
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2. Federal Plblic and Community Defenders 

The Federal Public and Community Defenders (FPCD) urged the Commission to amend 
the federal sentencing guidelines to eliminate the 100-to-l drug quantity ratio. Specifically, the 
FPDC endorsed reducing the threshold quantities for crack cocaine to the current threshold 
quantities for powder cocaine. In addition, FPDC suggested that the Commission add a 
downward departure provision for cases in which the offender successfully completes a drug 
treatment program. The FPDC stated that the disparity in existing federal cocaine sentencing 
policy lacks justification and causes detrimental effects to families, communities, and the entire 
federal criminal justice system. 

3. PRACTITIONERS’ ADVISORY GROUP 

The Practitioners' Advisory Group (PAG) recommended that the Commission equalize 
crack cocaine and powder cocaine penalty levels at the existing powder cocaine penalty levels. 

In PAG's view, the November 14, 2006, hearing testimony confirmed that equalization is 
appropriate and that the current federal cocaine penalty structure lacks supporting evidence. The 
PAG emphasized the testimony by many witnesses that the current crack cocaine penalty 
structure creates racial disparity in sentencing, which undermines confidence in the federal 
criminal justice system. 

PAG stated that the various justifications cited for the Anti-Drug Abuse Act of 1986 have 
been shown to have been or are no longer true. PAG added that additional aggravating harms 
can be addressed through appropriate sentencing enhancements and adjustments. 

4. National Council of La Raza and Mexican Legal Defense and 
Educational Fund 

The National Council of La Raza (NCLR) and the Mexican American Legal Defense and 
Educational Fund (MALDEF) recommended eliminating the sentencing differential between 
crack cocaine and powder cocaine by increasing the crack cocaine quantity thresholds to the 
existing powder cocaine quantity thresholds. Further, they urged the Commission to resist 
proposals to lower the powder cocaine threshold quantities in order to equalize the drug quantity 
ratio. 


NCLR and MALDEF stated that the 1 00-to-l drug quantity ratio disproportionately 
impacts communities of color and low income communities. They added that the racial 
imbalances in the justice system, while primarily affecting African Americans, increasingly are 
affecting Latinos. 

NCLR and MALDEF observed that the majority of drug offenders are low-level, mostly 
nonviolent offenders. They also pointed out that drug use rates per capita among whites and 
minorities are similar. According to United States Census data, Latinos constituted 12.5 percent 
of the United States population, but Latinos comprised 43.4 percent of federal offenders 
sentenced in Fiscal Year 2000. In addition, the proportion of Hispanic drug offenders convicted 
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of powder cocaine and crack cocaine oftenses has increased, from 39,8 percent of powder 
cocaine cases in 1992 to 50.8 percent in 2000, and from 5.3 percent to 9.0 percent for crack 
cocaine. NCLR and MALDEF attributed the increasing proportion of Latino offenders to 
significant inequalities in the United States criminal justice system. 

NCLR and MALDEF also supported wider availability of alternative penalties, including 
substance abuse treatment for low-level, nonviolent offenders. They also suggested a renewed 
emphasis on prosecuting high level drug kingpins and halting importation of large quantities of 
powder cocaine into the United States. 

5. The Sentencing Project 

The Sentencing Project stated that the Commission should recommend that Congress 
repeal the 100-to-l drug quantity ratio and should modify the guidelines to reflect an 
equalization of crack cocaine and powder cocaine penalties at the current powder cocaine levels. 
The Sentencing Project stated that defendants charged with crack cocaine offenses receive 
disproportionately severe sentences because of an incorrect perception of a high association 
between crack cocaine and violence. The Sentencing Project pointed to data indicating that the 
majority of both crack cocaine and powder cocaine defendants did not involve weapons in their 
offense, and when they do, statutory penalty enhancements are available under 18 U.S.C. § 
924(c). 


The Sentencing Project stated that the current federal cocaine sentencing policy has a 
disparate impact on the African American community, noting that eight out of ten persons 
convicted in federal court annually for crack offenses are African American. The Sentencing 
Project suggested that the harsh crack cocaine penalties have created distrust of law^ enforcement 
wdthin African American communities, may result in the deliberate obstruction of investigations 
of other crimes, and may hinder jury selection. The Sentencing Project also asserted that the 
crack cocaine penalties are diverting resources from important social services to the prison 
system. 


6. Human Rights Watch 

Human Rights Watch recommended that the Commission eliminate the sentencing 
disparity between crack cocaine and pow^der cocaine, stating that the crack cocaine sentences are 
disproportionately severe and have a racially discriminatory impact. Human Rights Watch 
observed that federal crack cocaine penalties are more severe than state crack cocaine penalties 
and more severe than drug trafficking penalties in European countries, where the average 
sentence is 33 months. Human Rights Watch asserted that there is much empirical data showing 
that the inherent pharmacological dangers of crack cocaine are not dramatically different from 
those of powder cocaine, that many of the alleged dangers of crack cocaine are myths, and that 
the harsh federal sentences have had little impact on the demand for or the availability of the 
drug. 
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Human Rights Watch stated its belief that the historical concerns about violence and the 
increased use of crack cocaine that may have warranted sentencing differentials twenty years ago 
are outdated, and there is no justification for a sentencing differential. Thus, they supported 
elimination of the 100-to-l drug current quantity ratio by increasing the crack cocaine threshold 
quantities to those currently in place for powder cocaine offenses. Further, they urged the 
Commission to recommend that Congress do the same. 

7. American Civil Liberties Union 

The American Civil Liberties Union (ACLU) urged the Commission to recommend that 
Congress amend federal law to equalize the penalties for crack cocaine and powder cocaine at 
the current penalty levels for powder cocaine offenses. The ACLU emphasized support for this 
change among its members, academics, federal judges, prosecutors, and President Bush. Tn the 
ACLU's view, the disparate sentencing regime has serious implications for due process and 
equal protection and raises concerns regarding freedom of association and freedom from 
disproportionate sentencing. 

The ACLU stated that the 100-to-l drug quantity ratio promotes unwarranted sentencing 
disparities based on race, citing studies that show that African Americans are more likely to be 
convicted of crack cocaine offenses and serve more time in prison for drug offenses than any 
other racial group. The ACLU stated this is disturbing because most crack cocaine users are not 
African American. The ACLU described the effects of cocaine sentencing policy on African 
American families and communities as including unemployment, broken families, and poverty. 

The ACLU criticized the perceived relationship between crack cocaine use and violence 
as being unsupported by evidence. Furthermore, the ACLU maintained that the violence once 
associated with the intense competition in the crack cocaine market has abated. The ACLU also 
pointed out that there is double counting in cases in which an offender does possess both crack 
cocaine and a weapon because of the presumption of violence built into the drug quantity ratio 
for crack cocaine offenses and the separate penalties for weapons. 

The ACLU also asserted that the goal of targeting high-level drug traffickers has failed in 
the context of crack cocaine because such low-level quantities trigger lengthy mandatory 
minimum penalties for crack cocaine offenders. Tn sum, the ACLU urged the Commission to 
recommend that Congress (1) equalize the quantities of crack cocaine that trigger federal 
prosecution and sentencing at the current levels for powder cocaine offenses (2) eliminate 
mandatory minimums for all cocaine offenses, and (3) focus federal prosecutions on high-level 
traffickers. 
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8. Maine Civil Liberties Union 

The Maine Civil Liberties Union (MCLU) recommended eliminating the sentencing 
disparity between crack cocaine and powder cocaine offenses by reducing the crack cocaine 
penalties to the existing powder cocaine penalties. MCLU asserted that the current disparity is 
inconsistent with the goals of sentencing set forth in 1 8 U.S.C, § 3553(a) and is at odds with the 
principles of the guidelines. MCLU suggested that crack cocaine penalties perhaps introduce a 
racial bias in sentencing that is the type of personal characteristic that is impermissible to 
consider in sentencing. 

MCLU added that the sentencing disparity fails to reflect a difference in the seriousness 
of the two crimes, provide greater deterrence, or enhance public safety, and has caused both 
social and economic harm. MCLU stated that the 100-to-l drug quantity ratio was based on 
incorrect factual assumptions and has proven counterproductive. Specifically, both forms of 
cocaine have identical effects, and the increased violence associated with crack cocaine’s 
appearance on the drug market was not associated with inherent properties of the drug. The 
existing policy results in unacceptable and perverse racial effects and squanders limited federal 
resources by failing to target major traffickers, as intended by Congress. 

9. DrugPolicy Alliance 

The Drug Policy Alliance requested that the Commission take action to equalize the 
guideline penalties for crack cocaine and powder cocaine at the current levels for powder cocaine 
offenses. The Drug Policy Alliance stated that crack cocaine and powder cocaine are made from 
the same substance. Tn addition, the Drug Policy Alliance stated that the existing sentencing 
policy has had an overwhelming disparate effect on people of color and the poor and 
disproportionately affects nonviolent drug offenders. According to the Drug Policy Alliance, 
federal sentencing law should focus on large scale distribution networks instead. 

1 0. National African American Drug Policy Coalition 

The National African American Drug Policy Coalition (NAADPC) urged the 
Commission to reaffirm its 1995 recommendation to repeal the mandatory five year sentence for 
simple possession of crack cocaine and eliminate the disparity between crack cocaine and 
powder cocaine by raising the threshold quantities for crack cocaine offenses to the existing 
threshold quantities for powder cocaine offenses. The NAADPC asserted that for Congress to 
maintain the existing crack cocaine sentencing disparity in the face of overwhelming evidence of 
its ineffectiveness and unfairness in application would have to be viewed as racist. 

The NAADPC compared the pharmacological characteristics of crack cocaine to 
methamphetamine and noted that while methamphetamine is generally accepted to be more 
addictive and more devastating in its effects on users and society, Congress has not responded in 
the same punitive fashion as it did for crack cocaine. Rather, the response has been to offer 
treatment for methamphetamine addiction. The NAAPDC lamented that this more 
compassionate response has not carried over to people addicted to crack cocaine. 
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11. Families against mandatory minimums 

Families Against Mandatory Minimums (FAMM) stated that the 100-to-l drug quantity 
ratio punishes low-level crack cocaine offenders far more severely than the wholesale drug 
suppliers who provide the low level offenders with the powder cocaine needed to produce the 
crack cocaine. FAMM added that among all drug defendants, crack cocaine offenders are most 
likely to receive a sentence of imprisonment and receive longer periods of incarceration. 

FAMM asserts that the current sentencing policy has not resulted in any appreciable 
impact on the cocaine trade, and the harms associated with crack cocaine do not justify its 
substantially harsher treatment compared to powder cocaine. FAMM believes the new Congress 
provides a fresh opportunity to develop bipartisan support for amending the crack cocaine 
penalties and urges the Commission to propose a guideline amendment that ends the sentencing 
disparities between crack cocaine and powder cocaine by applying the existing penalty levels for 
powder cocaine offenses to crack cocaine offenses as well. 

12. 108 Law School PROFESSORS 

One hundred eight law school professors from various law schools around the nation 
urged the Commission to make a formal recommendation to Congress to equalize the threshold 
quantities for crack cocaine offenses at the current threshold quantities for powder cocaine 
offenses. The professors stated that the 100-to-l drug quantity ratio promotes unwarranted racial 
disparity in sentencing. According to the professors, African Americans comprise the 
overwhelming majority of those convicted of crack cocaine offenses, but the majority of crack 
cocaine users are white and Hispanic. They added that the drug quantity ratio results in African 
Americans serving considerably longer person terms than whites for drug offenses. 

1 3. 308 University Professors and Scholars 

Three hundred eight professors from various universities expressed concern about the 
sentencing disparity between crack cocaine and powder cocaine offenses and supported 
equalization of the penalties at the existing penalty levels for powder cocaine offenses. The 
professors stated their belief that the 100-to-l drug quantity ratio creates a false impression that 
crack cocaine is 1 00 times more dangerous and destructive than powder cocaine, when two 
decades of research shows the effects of the two forms of the drug are the same. They noted the 
myths of crack cocaine babies, instant addiction, super-violent users and traffickers have been 
dispelled. 

The professors stated that the current sentencing policy has resulted in alarmingly 
disproportionate incarceration rates for African Americans, which is disturbing given that whites 
and Hispanics account for the majority of crack cocaine users in the country. They also noted 
the dramatic increase in the number of women in federal prison as a result of the penalty scheme. 
According to the professors, the incarceration rate for African American women, driven by drug 
convictions, has increased by 800 percent since 1986, compared to an increase of 400 percent for 
women of all races during the same period. 
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The professors also expressed that mandatory minimum penalties generally result in the 
deterioration of communities by incarcerating parents for minor possession crimes, preventing 
some from receiving social services, and causing massive disenfranchisement. 

1 4. Students for Sensible Drug Policy 

Students for Sensible Drug Policy (SSDP) urged the Commission to eliminate the 
sentencing disparity between crack cocaine and powder cocaine offenses by conforming crack 
cocaine penalties to the existing penalties for powder cocaine offenses. SSDP emphasized the 
effect that the disparity has on students' eligibility for certain scholarships that are conditioned 
upon the students' lack of a felony conviction. According to SSDP, students who leave school 
are more likely to develop serious drug problems, commit crimes, and rely on social programs 
instead of becoming law abiding, productive members of society. SSDP also stated its concern 
with the racial implications of the sentencing disparity between crack cocaine and powder 
cocaine offenses. 

1 5. Citizen Letters 

The Commission received several letters from individual citizens expressing their 
opinions regarding federal cocaine sentencing policy. The general consensus of these citizens is 
that the current federal cocaine sentencing policy creates racial disparity in sentencing. They 
generally stated that the 100-to-l drug quantity ratio is flawed because scientific and medical 
experts have determined the pharmacological effects of cocaine are the same regardless of the 
substance’s form. Many requested that the Commission support an equalization of the penalty 
structure for crack cocaine offenses and powder cocaine offenses at the levels currently used to 
sentence powder cocaine offenses. Some urged that greater emphasis be placed on high-level 
traffickers and distributors rather than users. Some of the citizens also advocated for the 
elimination of the mandatory minimum sentences for both crack cocaine and powder cocaine 
offenses to provide judges more discretion at sentencing. Finally, one citizen suggested 
sentences should include more treatment options for drug addicts. 
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Appendix D 

SENTENCING IMPACT AND 
PRISON IMPACT ANALYSIS 


The following analyses present sentencing impact and prison impact information on a variety of 
models of possible modifications to the crack cocaine penalty levels. Each model presumes a 
modification to the existing quantity-based statutory mandatory minimum penalties and implements 
changes to the Drug Equivalency Table in USSG §2D1.1 (Unlawful Manufacturing, Importing, 
Exporting, or Trafficking (Including Possession with intent to Commit These Offenses); Attempt or 
Conspiracy) that correspond to the modified mandatory minimum threshold quantities.' 

The effects of each possible modification are reported in two tables. The first table presents the 
proportion of cases affected by the modification,- the current average sentence of all crack cocaine 
cases, and the estimated new average sentence. The second table presents the estimated change in the 
number of prison beds required should the modification be adopted. Each analysis applies the 
Commission's prison impact model to the 2006 Fiscal Year datafile.’ 

’ These models modifi’ USSG §2D 1 . 1 to adjust the statutory mandatory minimum quantiw thresholds for crack 
cocaine raid apply the changes throughout the Dmg Quantity Table. The models only revise the Dnig Qutuitity 
Table for crack cocaine offenses. 

- Not all cases arc affected by any single modification presented in this analysis because of four possible 
scenarios: 

1) drug quantity involved m the offense is sufficientb' low that, regardless of tlie new quantit\' at base 
offense level 1 2 (the lowest level in the Daig Quantity Table for crack cocaine cases), the base offense 
level docs not change; 

2) drug quantity involved in the offense is sufficientb' great at base offense level 38 (the highest offense 
level in the Drug Quantib- Tabic) that it continues to exceed the new threshold: 

3) the new quantity thresholds overlap at some point with current quantity levels in the Dmg Quantity 
Table, resulting in no change to the base offense level; and 

4) cases with multiple counts mav be controlled, for sentencing purposes, bv a guideline other than USSG 
§2D1.1. 

- The U.S. Sentencing Commission's prison impact computer model identifies and rc-scntcnccs cases in 
Commission datafiles. The model recalculates the relevant guideline based on specified changes {e.g., drug 
amounts that correspond to base offense levels) and compares the recalculated offense levels to existing offense 
levels. The model then reassigns tuiy Chapter Three adjustments tuid outside tlie r^uige sentences that currenth’ 
exist in each case. Finally, die model ‘Tespots" tlie new sentence in the uew guideline range to a location 
equivalent to tlie location in the guideline range of the current sentence. 
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For example, the first series of tables reports the effect of changing the existing quantity 
thresholds for crack cocaine offenses to provide that 20 grams of crack cocaine would trigger a 
mandatory term of imprisonment of five years, and 200 grams of crack cocaine would trigger a 
mandatory term of imprisonment of ten years. The model incorporates these changes into the Drug 
Quantity Table in USSG §2D1.1. In this example, 85.1 percent of crack cocaine offenders sentenced in 
2006 are estimated to be affected by this modification. The current average sentence of crack cocaine 
offenders is 121 months. The average sentence for all crack cocaine offenders is estimated to change to 
90 months, a 25.6 percent decrease. The corresponding estimated changes to the prison population is 
presented in the accompanying table. Under this modification (as with all modifications presented in 
this analysis), fewer prison beds are necessary because offenders are released sooner than they otherwise 
would be under the current statutory and guideline penalty structure for federal crack cocaine offenders. 
The reduction in prison beds for crack cocaine offenders one year after this modification takes effect is 
115 beds, after two years, 476 beds, and so on. The remaining tables present this information in the 
same format. 

A summary of the results of all of the models follows the individual analyses. 


The prison impact model estimates the change to an hypothetical "steady-state" prison population 
resulting from changes that affect prison sentence length. The concept of a "steady-state" population envisions a 
prison system in homeostasis. Tliat is, the number of new, in-coming inmates is assumed to be equal to the 
niunber of out-goiiig (released) iiunates cuid all beds are assumed to be occupied. In order to isolate die changes 
to tlie system caused by tlie specific policy under review, a number of factors are artificially held constant in the 
model. For example, arrest rates, charging practices, conviction rates, other sentencing policies, etc. arc assumed 
to remain constant overtime. 

Assiunptions incorporated into the prison impact model include: 1) defendants are re-sentenced to a 
position ill the estimated new guideline rtuige that is equivalent to the position of tlie sentence in the original 
guideline range: 2) defendants earn tlie maximum allowable good-time (currently 54 days per year served for 
imposed sentences greater than one year but not life imprisonment); and 3) defendants sewe the minimum of A) 
the sentence imposed less the maximum allowable good conduct time, or B) their estimated remaining life 
expectancy, based upon an actuary^ table incorporating age, race, and sex. 

If tlie proposed amendment lengthens sentences, the "steady-state" prison population increases because 
inmate release dates would be later if the new, longer sentence were applied. Tlicsc delayed release dates would 
cause offenders to accumulate in the prison system. Because new inmates arrive at a constant rate, additional 
beds are required. If the proposed amendment shortens sentences, the "steady-state" prison population decreases 
because inmates would be released earlier, tuid early releases would free up prison beds. 
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Appendix E 


SENTENCING IMPACT AND 
PRISON IMPACT ANAEYSIS FOR 
CRACK COCAINE AMENDMENT 


A. Crack Cocaine G uideline Amendment 

On April 27, 2007, the Commission promulgated an amendment to USSG §2D1.1 (Unlawful 
Manufacturing, Importing, Exporting, or Trafficking (Including Possession with Intent to Commit These 
Offenses); Attempt or Conspiracy) to adjust the quantity thresholds for crack cocaine (“cocaine base”) 
so that the base offense level for cocaine base, as determined by the Drug Quantity Table, will be 
reduced by two levels. The amendment results in the base offense level corresponding to a guideline 
range that includes the five-year and ten-year mandatory minimum terms of imprisonment for five and 
50 grams of crack cocaine, respectively. Prior to the amendment, at least five grams but less than 20 
grams of cocaine base were assigned a base offense level of 26 (63 to 78 months at Criminal History 
Category I), and at least 50 grams but less than 1 50 grams of cocaine base were assigned a base offense 
level of 32 (121 to 151 months at Criminal History Category 1). Pursuant to the amendment, those same 
quantities of cocaine base will be assigned a base offense level of 24 (51 to 63 months at Criminal 
History Category 1) and 30 (97 to 121 months at Criminal History Category 1), respectively. 

The amendment also addresses how to detenninethe base offense level in a case involving 
cocaine base and other controlled substances. Prior to the amendment, there was a mathematical 
relationship among all drug types that was used to structure both the Drug Quantity Table and the Drug 
Equivalency Tables. As a result, the marihuana equivalencies set forth in Drug Equivalency Tables 
could be used to determine the base offense level in any case involving differing controlled substances. 
By restructuring the Drug Quantity Table for cocaine base offenses only, the amendment will alter the 
mathematical relationship between cocaine base and other drug types to varying degrees throughout the 
Drug Quantity Table, The amendment, therefore, provides an alternative method for determining the 
combined offense level in an offense involving cocaine base and other drugs. 

The amendment, which absent congressional action to the contrary becomes effective November 
1, 2007, is set forth below, followed by a sentencing and prison impact analysis. 
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Amendment: 

§2D1.1. Unlawful Manufacturing. Importing. Exporting, or Trafficking (Including Possession with 

Intent to Commit These Offenses); Attempt or Conspiracy 

(a) Base Offense Level (Apply the greatest): 

(1) 43, if the defendant is convicted under 21 USC- § S4 1(b)(1)(A), (b)(1)(B), or 
(b)(1)(C). or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3). and the offense of 
conviction establishes diat deatli or serious bodily injury- resulted from die use of 
die substance and diat the defendant committed the offense after one or more 
prior convictions for a similar offense; or 

(2) 38. if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A). (b)(1)(B). or 
(b)(1)(C). or 21 U.S.C, § 960(b)(1), (b)(2), or (b)(3), and the offense of 
conviction establishes that death or serious bodily injury^ resulted from the use of 
the substance; or 

(3) the offense level specified in die Drug Quantib' Table set forth in subsection (c), 
except that if (A) the defendant receives an adjustment under §3B 1 .2 (Mitigating 
Role); and (B) the base offense level under subsection (c) is (i) level 32. decrease 
by 2 levels; (ii) level 34 or level 36, decrease by 3 levels; or (hi) level 38, 
decrease by 4 levels. 

(b) Specific Offense Characteristics 

(1) If a dangerous weapon (including a firearm) was possessed, increase by 2 levels. 

(2) If the defendant unlawfully imported or exported a controlled substance under 
circumstances in which (A) an aircraft other than a regularly scheduled 
commercial air carrier was used to import or export the controlled substance, or 
(B) the defendant acted as a pilot, copilot, captain, nav igator, flight officer, or 
any odier operation officer aboard an\' craft or vessel carry ing a controlled 
substance, increase by 2 levels. If die resulting offense level is less tlian level 26, 
increase to level 26. 

(3) If the object of the offense was the distribution of a controlled substance in a 
prison, correctional facility, or detention facility, increase by 2 levels. 

(4) If (A) tlic offense unsolved the importation of amphetamine or methamphetaminc 
or the manufacture of amphetamine or methamphetaminc from listed chemicals 
that the defendant knew were 

imported luilaivfully, and (B) die defendant is not subject to tui adjustment tuider 
§3B1 .2 (Mitigating Role), increase by 2 levels. 

(5) If die defendant, or a person for whose conduct the defendant is accountable 
under §1B1.3 (Relevant Conduct), distributed acontrolled substance through 
mass-marketing by means of an interactive computer service, mcrease by 2 
levels. 
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(6) If iJie offense involved the distribution of tui anabolic steroid and a masking 
agent increase by 2 levels. 

(7) If the defendant distributed an anabolic steroid to an athlete, increase by 2 levels. 

(8) (AppK the greater): 

(A) If the offense involved (i) an unlawful discharge, emission, or release 
into the environment of a hazardous or toxic substance; or (ii) the 
unlawful transportation, treatment, storage, or disposal of a hazardous 
waste, increase by 2 levels. 

(B) If die offense (i) involved die manufacture of amphettunine or 
methamphetamiiie; and (ii) created a substantial risk of harm to (I) 
human life other than a life described in subdivision (C); or (II) the 
environment, increase by 3 levels. If die resulting offense level is less 
than level 27, increase to level 27. 

(C) If the offense (i) involved die manufacture of amphetamme or 
metliamphctamiiic; and (ii) created a substantial risk of harm to the life 
of a minor or an incompetent, increase b\’ 6 levels. If the resulting 
offense level is less thtm level 30, increase to level 30. 

(9) If the defendant meets the criteria set foitli in subdivisions (l)-(5) of subsection 
(a) of §5C1 .2 (Limitation on Applicability of Statutoty Minimum Sentences in 
Certain Cases), decrease by 2 lei^els. 

[Subsection (c) (Drug Qutmtity Table) is set forth on the following pages.) 

(d) Cross References 

(1) If a victim was killed under circumstances that would constitute murder under 18 
U.S.C. § 1 1 1 1 had such killing talcen place within the territorial or maritime 
jurisdiction of the United States, apply §2A1.1 (First Degree Murder) or §2A1.2 
(Second Degree Murder), as appropriate, if the resulting offense level is greater 
dian that determined under diis guideline. 

(2) If the defendant was convicted under 21 U.S.C. § 841(b)(7) (of distributing a 
controlled substance with intent to commit a crime of violence), apply §2X 1 . 1 
(Attempt, Solicitation, or Conspiracy) in respect to tlie crime of violence tliatthe 
defendant coimnitted, or attempted or intended to coimnit, if the resulting offense 
level IS greater than that determmed above. 

(c) Special Instruction 

(1) If (A) subsection (d)(2) does not apply; and (B) tlie defendant committed, or 

attempted to commit, a sexual offense against another individual by distributing, witli 
or without that individual’s knowledge, a controlled substance to that individual, an 
adjustment under §3 A I . l(b)( 1) shall apply. 
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(c) DRUG QUANTITY TABLE 

Controlled Substances and Quantity* Base Offense Level 

(1) • 30 KG or more of Heroin; Level 38 

• 150 KG or more of Cocaine: 

• U^4,5 KG or more of Cocaine Base; 

• 30 KG or more of PCP. or 3 KG or more of PCP (actual); 

• 15 KG or more of Methamphetaniine, or 1.5 KG or more of 
Mctliamplictaminc (actual), or 1,5 KG or more of "Icc"; 

• 15 KG or more of Amphetamine, or 1 ,5 KG or more of Amphetamine (actual); 

• 300 G or more of LSD; 

• 12 KG or more ofFcntanyl; 

• 3 KG or more of a Fentanyl Analogue; 

• 30,()()() KG or more of Marihuana; 

• 6,000 KG or more of Hashish; 

• 600 KG or more of Hashish Oil; 

• 30,000,000 units or more of Schedule I or IT Depressants; 

• 1,875,000 units or more of Flunitrazepani. 

(2) • At least 10 KG but less dian 30 KG of Heroin; Level 36 

• At least 50 KG but less than 150 KG of Cocaine; 

• At least 500 G l-5 KG but less than -l-:44.5 KG of Cocaine Base; 

• At least 10 KG but less than 30 KG of PCP, or at least 1 KG but less than 3 
KG of PCP (actual): 

• At least 5 KG but less than 15 KG of Mcthamphctaminc, or at least 500 Gbut 
less than 1.5 KG of Mcthamphctaminc (actual), or at least 500 Gbut less than 
1.5 KG of "Tcc"; 

• At least 5 KG but less than 1 5 KG of Amphetamine, or at least 500 G but less 
than 1.5 KG of Amphetamine (actual); 

• At least 100 G but less dian 300 G of LSD; 

• At least 4 KG but less dian 1 2 KG of Fentanyl; 

• At least 1 KG but less dian 3 KG of a Fentanyl Analogue; 

• At least 10,000 KG but less tlian 30,000 KG of Marihuana; 

• At least 2,000 KG but less tlian 6,000 KG of Hashish; 

• At least 200 KG but less than 600 KG of Hashish Oil, 

• At least 10,000,000 but less diau 30,000,000 units of Schedule I or 11 
Depressants; 

• At least 625,000 but less tlian 1,875,000 units of Flunitrazepani. 

(3) • At least 3 KG but less than 10 KG of Heroin; Level 34 

• At least 1 5 KG but less than 50 KG of Cocaine; 

• At least 440500 G but less than 500 G 1 .5 KG of Cocaine Base; 

• At least 3 KG but less than 10 KG of PCP, or at least 300 G but less than 1 
KG of PCP (actual); 

• At least 1.5 KG but less tlian 5 KG of Methamplietamine, or at least 150 G but 
less tlian 500 G of Metliamphetamine (actual), or at least 150 G but less than 
500 G of "Ice"; 

• At least 1.5 KG but less tlian 5 KG of Amphetamine, or at least 150 G but less 
than 500 G of Amphetamine (actual); 

• At least 30 G but less than 100 G of LSD; 

• At least 1.2 KG but less tlian 4 KG of Fentanyl; 
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• At least 300 G but less than I KG of a Fentanyl Analogue; 

• At least 3, ()()() KG but less than 1 (),()()() KG of Marihuana; 

• At least 600 KG but less than 2,000 KG of Hashish; 

• At least 60 KG but less tlian 200 KG of Hashish Oil, 

• At least 3,000,000 but less tliaii 10,000,000 luiits of Schedule 1 or 11 
Depressants; 

• At least 187,500 but less diaii 625,000 units of Flmiitrazepani. 

(4) • At least 1 KG but less tliaii 3 KG of Heroin; 

• At least 5 KG but less tlian 15 KG of Cocaine; 

• At least ^150 G but less than 440500 G of Cocaine Base; 

• At least 1 KG but less than 3 KGof PCP, or at least 100 Gbut less than 300 G 
of PCP (actual); 

• At least 500 G but less than 1 ,5 KG of Mcthaniphctaniinc, or at least 50 G but 
less than 1 50 G of Mcthamphctaminc (actual), or at least 50 G but less than 
150 G of "Ice"; 

• At least 500 G but less than 1 .5 KG of Amphetamine, or at least 50 G but less 
than 1 50 G of Amphetamine (actual); 

• At least 10 Gbut less than 30 G of LSD; 

• At least 400 G but less tlian 1 .2 KG of Fentanyl; 

• At least 100 G but less tlian 300 G of a Fentanyl Analogue; 

• At least 1,000 KG but less tlian 3,000 KG of Marihuana; 

• At least 200 KG but less tlian 600 KG of Hashish; 

• At least 20 KG but less dian 60 KG of Hashish Oil; 

• At least 1,000,000 but less tlian 3,000,000 units of Schedule I or 11 
Depressants; 

• At least 62,500 but less tlian 187,500 units of Flunitrazepam. 

(5) • At least 700 G but less than 1 KG of Heroin; 

• At least 3.5 KG but less than 5 KG of Cocaine; 

• At least 4450 G but less than 401 50 G of Cocaine Base; 

• At least 700 G but less dian 1 KG of PCP, or at least 70 G but less tlian 100 G 
of PCP (actual); 

• At least 350 G but less dian 500 G of Mediamphetaniine, or at least 35 G but 
less than 50 G of Methamphetamine (actual), or at least 35 G but less than 50 
G of "Ice"; 

• At least 350 G but less tlian 500 G of Amplietamine, or at least 35 G but less 
than 50 G of Amphetaniine (actual); 

• At least 7 G but less tlian 10 G of LSD; 

• At least 280 G but less than 400 G of Fentanyl; 

• At least 70 G but less dian 100 G of a Fentanyl Analogue; 

• At least 700 KG but less dian 1,000 KG of Marihuana; 

• At least 140 KG but less tlian 200 KG of Hashish; 

• At least 14 KG but less than 20 KGof Hashish Oil; 

• At least 700, ()()() but less than 1,000,000 units of Schedule 1 or II Depressants; 

• At least 43,750 but less than 62,500 units of Flunitrazepam, 

(6) • At least 400 G but less tlian 700 G of Heroin; 

• At least 2 KG but less hian 3 .5 KG of Cocaine; 

• At least 4035 G but less than 4450 G of Cocaine Base; 

• At least 400 G but less hian 700 G of PCP, or at least 40 G but less tlian 70 G 
of PCP (actual); 

• At least 200 G but less tlian 350 G of Metlianiphetainine, or at least 20 G but 


Level 32 


Level 30 


Level 28 
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less than 35 G of Methamphetamine (actual), or at least 20 G but less than 35 
G of 'Icc”; 

• At least 200 G but less than 350 G of Amphetamine, or at least 20 G but less 
than 35 G of Amphetainine (actual); 

• At least 4 G but less liian 7 G of LSD; 

• At least 160 G but less Ilian 280 G of fentaiiyl; 

• At least 40 G but less Ilian 70 G of a fentaiiyl Analogue; 

• At least 400 KG but less tlian 700 KG of Marihuana; 

• At least 80 KG but less tlian 140 KG of Hashish; 

• At least 8 KG but less tlian 14 KG of Hashish Oil; 

• At least 400,000 but less than 700,000 units of Schedule I or II Depressants; 

• At least 25,000 but less than 43,750 units of Flunitrazepam. 


(^ 7 ) •At least 100 G but less Ilian 400 G of Heroin; 

• At least 500 G but less than 2 KG of Cocaine; 

• At least ^20 G but less than 3035 G of Cocaine Base, 

• At least 100 G but less tlian 400 G of PCP, or at least 10 G but less tlian 40 G 
of PCP (actual); 

• At least 50 G but less than 200 G of Mcthamplictaminc, or at least 5 G but less 
tlian 20 G of Mctlianiphctaminc (actual), or at least 5 G but less than 20 G of 
"Icc"; 

• At least 50 G but less tlian 200 G of Amphetamine, or at least 5 G but less than 
20 G of Amphetamine (actual); 

• At least I G but less than 4 G of LSD; 

• At least 40 G but less than 1 60 G of Fentanyl; 

• At least 1 0 G but less than 40 G of a Fentanyl Analogue; 

• At least 100 KG but less tlian 400 KG of Marihuana; 

• At least 20 KG but less tlian 80 KG of Hashish; 

• At least 2 KG but less tlian 8 KG of Hashish Oil; 

• At least 100,000 but less than 400,000 imits of Schedule I or II Depressants; 

• At least 6,250 but less tlian 25,000 units of Flunitrazepam. 

(8) • At least 80 G but less tlian 100 G of Heroin; 

• At least 400 G but less tlian 500 G of Cocaine; 

• At least 45 G but less than #20 G of Cocaine Base; 

• At least 80 G but less than 100 G of PCP, or at least 8 G but less than 10 G of 
PCP (actual); 

• At least 40 G but less tlian 50 G of Mctlianiphctaminc. or at least 4 G but less 
than 5 G of Mehiamphetamiiie (actual), or at least 4 G but less than 5 G of 
"Ice"; 

• At least 40 G but less than 50 G of Amphetamine, or at least 4 G but less than 
5 G of Amphetamine (actual); 

• At least 800 MG but less than 1 G of LSD; 

• At least 32 G but less tlian 40 G of Fentan\'l; 

• At least 8 G but less tlian 1 0 G of a Fentanyl Analogue; 

• At least 80 KG but less tlian 100 KG of Marihumia; 

• At least 16 KG but less tlian 20 KG of Hashish; 

• At least 1,6 KG but less than 2 KG of Hashish Oil; 

• At least 80,000 but less than 100,000 units of Schedule 1 or II Depressants; 

• At least 5,000 but less tlian 6,250 units of Flunitrazepam. 

(9) • At least 60 G but less than 80 G of Heroin; 
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• At least 300 G but less than 400 G of Cocaine; 

• At least 3-4 G but less than 45 G of Cocaine Base; 

• At least 60 G but less than 80 G of PCP, or at least 6 G but less than 8 G of 
PCP (actual), 

• At least 30 G but less Ilian 40 G of MelliamphetcUiime, or at least 3 G but less 
Iban 4 G of MelliamphetcUiime (actual), or at least 3 G but less tlicui 4 G of 
"Ice": 

• At least 30 G but less tlian 40 G of Amplietamine, or at least 3 G but less than 
4 G of Amplietaniiiie (actual); 

• At least 600 MG but less than 800 MG of LSD; 

• At least 24 G but less tlian 32 G of Feiitaii\'l; 

• At least 6 G but less than 8 G of a Fentanyl Analogue; 

• At least 60 KG but less than 80 KG of Marihuana; 

• At least 12 KG but less than 16KG ofFlashish; 

• At least 1 .2 KG but less than 1 .6 KG ofFlashish Oil; 

• At least 60,000 but less th^ui 80.000 miits of Schedule 1 or 11 Depressants; 

• At least 3,750 but less than 5.000 units of Flunitrazepam, 

(10) • At least 40 G but less than 60 G of Heroin; 

• At least 200 G but less tlian 300 G of Cocaine; 

• At least 33 G but less thcui 34 G of Cocaine Base, 

• At least 40 G but less tlian 60 G of PCP, or at least 4 G but less tlian 6 G of 
PCP (actual), 

• At least 20 G but less dian 30 G of Mcdianiplictainme. or at least 2 G but less 
tlian 3 G of Mctlianiphctaniine (actual), or at least 2 G but less tlian 3 G of 
"lee"; 

• At least 20 G but less tlian 30 G of Amphetaniine, or at least 2 G but less than 
3 G of Amphetamine (actual); 

• At least 400 MG but less than 600 MG of LSD; 

• At least 16 G but less than 24 G of Fentanyl; 

• At least 4 G but less than 6 G of a Fentanyl Analogue; 

• At least 40 KG but less dian 60 KG of Marihu^ma; 

• At least 8 KG but less dian 12 KG of Hashish; 

• At least 800 G but less dian 1.2 KG of Hashish Oil; 

• At least 40,000 but less th^ui 60.000 units of Schedule 1 or II Depressants; 

• 40,000 or more units of Schedule 111 substcuices; 

• At least 2,500 but less tlian 3,750 units of Flunitrazepam. 

(11) •At least 20 G but less tlian 40 G of Heroin; 

• At least 100 G but less than 200 G of Cocaine; 

• At least 42 G but less than 33 G of Cocaine Base; 

• At least 20 G but less dian 40 G of PCP, or at least 2 G but less than 4 G of 
PCP (actual); 

• At least 10 G but less than 20 G of Methamphetamine, or at least 1 G but less 
than 2 G of Methamphetamine (actual), or at least I G but less than 2 G of 
"Ice"; 

• At least 10 G but less than 20 G of Amphetamine, or at least 1 G but less than 
2 G of Amphetamine (actual); 

• At least 200 MG but less th^ui 400 MG of LSD; 

• At least 8 G but less dian 1 6 G of Fentanyl; 

• At least 2 G but less dian 4 G of a Fentanyl Analogue; 

• At least 20 KG but less tlian 40 KG of Marihuana; 

• At least 5 KG but less tlian 8 KG of Hashish; 
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• At least 500 G but less than 800 G of Hashish Oil; 

• At least 20,()()() but less than 4()J)00 units of Schedule I or II Depressants; 

• At least 20,()()() but less than 4()J)00 units of Schedule III substances; 

• At least 1,250 but less than 2,500 units of Flunitrazepani. 

(12) •At least 10 G but less tlian 20 G of Heroin; 

• At least 50 G but less dian 100 G of Cocahie; 

• At least 500 MG l G but less than 4-2 G of Cocaine Base; 

• At least 10 G but less tlian 20 G of PCP, or at least 1 G but less than 2 G of 
PCP (actual); 

• At least 5 G but less than 10 G of Metlianiplietainiiie, or at least 500 MG but 
less than 1 G of Methamphetamine (actual), or at least 500 MG but less than I 
G of "Tec": 

• At least 5 G but less than 1 0 G of Amphetamine, or at least 500 MG but less 
than I G of Amphetamine (actual); 

• At least 100 MG but less than 200 MG of LSD; 

• At least 4 G but less dian 8 G of Fentanyl; 

• At least I G but less dian 2 G of a Fentanyl Analogue; 

• At least 1 0 KG but less than 20 KG of Marihuana; 

• At least 2 KG but less tlian 5 KG of Hashish; 

• At least 200 G but less tlian 500 G of Hashish Oil, 

• At least 10,000 but less than 20,000 units of Schedule I or IT Depressants; 

• At least 10,000 but less than 20,000 luiits of Schedule 111 substances; 

• At least 625 but less than 1,250 units of Flunitrazepani. 

(13) • At least 5 G but less tlian 10 G of Heroin; 

• At least 25 G but less tlian 50 G of Cocahie; 

• At least 2^500 MG but less than 500 MG l G of Cocaine Base; 

• At least 5 G but less than lOGofPCP, or at least 500 MG but less than 1 Gof 
PCP (actual); 

• At least 2.5 G but less than 5 G of Methamphetamine, or at least 250 MG but 
less dian 500 MG of Methamphetamine (actual), or at least 250 MG but less 
than 500 MG of "lee"; 

• At least 2.5 G but less tlian 5 G of Amphetamine, or at least 250 MG but less 
than 500 MG of Amphetamine (actual); 

• At least 50 MG but less than 100 MG of LSD; 

• At least 2 G but less tlian 4 G of Fentaii} !; 

• At least 500 MG but less than 1 G of a Fentanyl Analogue; 

• At least 5 KG but less tlian 10 KG of Marihuana; 

• At least I KG but less than 2 KG of Hashish; 

• At least 100 G but less tlian 200 G of Hashish Oil; 

• At least 5,000 but less than 1 0,000 units of Schedule I or 11 Depressants; 

• At least 5,000 but less than 10,000 units of Schedule 111 substances; 

• At least 312 but less than 625 units of Flunitrazepam. 

(14) • Less than 5 G of Heroin; 

• Less than 25 G of Cocaine; 

• Less tlian 2^500 MG of Cocaine Base; 

• Less tlian 5 G of PCP. or less tlian 500 MG of PCP (actual); 

• Less tlian 2.5 G of Metliamphetamine, or less tlian 250 MG of 
Metliamphetamine (actual), or less than 250 MG of "Ice"; 

• Less than 2.5 G of Amphetamine, or less than 250 MG of Amphetamine 
(actual); 
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• Less than 50 MG of LSD; 

• Less than 2 G of Fentanyl; 

• Less than 500 MG of a Fentanvl Analogue; 

• At least 2.5 KG but less tliaii 5 KG of Marihuana; 

• At least 500 G but less thtui 1 KG of Hashish; 

• At least 50 G but less hian 100 G of Hashish Oil, 

• At least 2,500 but less thtui 5.000 luiits of Schedule 1 or 11 DepresstUits; 

• At least 2,500 but less than 5,000 units of Schedule 111 substances; 

• At least 156 but less than 312 units of Flunitrazepain; 

• 40,000 or more units of Schedule IV substances (except Flunitrazepain). 

(15) • At least I KG but less than 2.5 KG of Marihuana; Level 10 

• At least 200 G but less than 500 G of Hashish; 

• At least 20 G but less than 50 G of Hashish Oil; 

• At least 1 ,000 but less than 2,500 units of Schedule I or II Depressants; 

• At least 1,000 but less thtui 2.500 luiits of Schedule 111 substances; 

• At least 62 but less than 156 units of Flunitrazepain; 

• At least 1 6,000 but less thsui 4(),000 units of Schedule IV substances (except 
Flunitrazepain), 

(16) • At least 250 G but less dian 1 KG of Marihuana; Level 8 

• At least 50 G but less dian 200 G of Hashish; 

• At least 5 G but less dian 20 G of Hashish Oil, 

• At least 250 but less than 1,000 units of Schedule I or II Depressants; 

• At least 250 but less than 1,000 units of Schedule III substances; 

• Less than 62 units of Flumtrazepani; 

• At least 4,000 but less than 16,000 units of Schedule IV substances (except 
Flunitrazepain); 

• 40,000 or more units of Schedule V substanccs. 

( 1 7) • Less than 250 G of Marihuana; Level 6 

• Less tlian 50 G of Hashish; 

• Less tlian 5 G of Hashish Oil; 

• Less tlian 250 luiits of Schedule I or II Depressants; 

• Less than 250 units of Schedule III substances; 

• Less than 4,000 units of Schedule IV substtmees (except Flunitrazepain); 

• Less than 40,000 units of Schedule V substances. 


*Notes to Drug Quantity Table: 

(A) Unless otherwise specified, the weight of a controlled substance set forth in the table refers to the entire 
weight of any mixture or substance containing a detectable amount of the controlled substance. If a 
inixlurc or substance contains more than one controlled substance, the weight of the entire mixture or 
substance is assigned to tlie controlled substance that results in tlie greater offense level. 

(B) Tlie terms "PCP (actual)". "Aniplietaiiiine (actual)", and "Methtmiphetamine (actual)" refer to the weight 
of the controlled substance, itself, contained in the mixture or substance. For example, a mixture 
weigliing 10 grams containing PCP at 50% purity contains 5 grams of PCP (actual). In the case of a 
mi.xture or substance containing PCP, amphetamine, orniethamphetamine, use die offense level 
detenniiied by die entire weight of die mixture or substtmee, or die offense level determined by the weight 
of the PCP (actual), aniphettuiiine (actual), or mediamphetaniine (actual), whichever is greater. 
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Ihc term "(Kn kuIlhbc (adaair rofon lo tbc %\cight uf the oualnillcd MibMaioc. iljwlf. oiokumMl in the 
pill. Cymric, or mivtuiv 

(O *lcc.* for the purposes of this guidcliDC. means a mixiurc or substMicc contamini; d-mediamphctaminc 
bvdfochlorsdc of at kan SO'*^ punt> . 

(D) *Coca»nc base.* for the purposes of this guiddinc. means *erack * "Crach" u the strvet name for a form 
of co«;aiiK base. ttsuall> prepared b> proeessing eoeaioe hxdioehlonde and sodium bicaihonaie. and 
bmuIK jfipiaiing in a lui^i>. lucildLc funn 

(K) In the C09C of an offense mvolvmg monhnana plants, meat each plam. irgnrdicss of sex. ns cquisalem lo 

too G of mAnhunna PmvtdtH, howeter. that if the aetuai uct]dn of the manhuanQ is grcmcr. use the 
Kfual rseighi of the marihuana 

(H In ihc cane of Schedule I or II Depressanu iexcepi |amina-hvdro\>but\rK acidl. Sdiedule III substances. 
Schedule IV substances, and Sch^k V suhstanecs. one "unit* means one pill, capsuk. or tabid If the 
substance (eveepi ganmkHi>dro>> Uit> ne acid) is in liquid fotiiu one ”tinir means U.5 ml For an 
anubolic Ucnwl that b nul in a pill, capuile. tablet, of liquul litini <e n patch, lupacal cieum uenisHil). the 
court shnil determine the bme ofknw level Bung ■ venvinabk cstinuae of the ipiontirv of anabolic sieresd 
involved an the offense In making a n twembk estimoie. the coun vhaB consider that ewh 3^ mg of an 
anabolic sicfosd is one "unn* 

(C) In the ease of LSO on a earner medium <c g .. a sheet of bketer paper), do not use the ueighi of die 

LSD'earher medium Instead, treat each dote of LSD on the earner medium as equal to 0 4 mg of LSO 
for the purposes of the Onq^ Quanbtv Tabk 

(H) Hofvhtvh. far the pnrpmes of ihiv gnidelme. means a nrunom vuhvtance of coimahtv ihol mcliidev (i) one or 
mon.*ofthc tetnJiv dmcannnbinnK (as listed in 21 (' F R { IfOOt I l(dM2M). (u)al knst two of Ihe 
foUomng cannabmol. cannabidtol. or canitabichmciiciic. atid (in) fragmeots of plant maicnal (such as 
cvttohth fibcn) 

(1) Hoihish ml, for the pmpoun of this guMlelinc, means a prepufutKin of die vilufale coonalNnimfci 
derived from cannabis that mdudes (t) one or more of the tetnhvdfoeannabinolf (as listed in 21 
C FR. 9 lMdM25)).(ii)aikailtwoofthcfolkming cannabuioL caniubidiol. or 
carmobichiiimene, and (iii) » cwmUallv frxse of plant nutScnol <c g plain rra|{mcrn!i) 1 ypicalK , 
hashish oil b a viscous. darV cokued oil. but r can var> ftom a df> ncsin to a colorkts liquid 


( Vwwmefwiin' 

.Vufuftyv /Vmiiiijwi 2t V\C. §§S4l(al fhfflHiK (V- VtOfaf. fb;. 4V U.S.C. $ 4OJi?0). Far tkk/itMtnU 
uttrutitf}’ prwtwmft) jfiC Apfienihw A (SiattrUify imirx) 

ABolliUliim Mxri 


to lltrunirmryMmhmA^' 

w 


Conmuuian hu hmJ lh€ 

xentemrs fmrvutni m. an! tqutmienan Jenveti fntm <Ar vaaTurr ua rtr 

primary hrms jfiir tht ptuktmt tr m rncrs The natutr. hmtfvrr. praviJn Jirccikm tmly fitr thr 
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imirr crurnmm anmntHfd tuAuriiirr*. hemttt cnctwtt. Pi ’P, mediamphenmifne. firmairyl 

LSD and marthuana. h dtt cast of a cantroikd iuhs$anc€ rAdr tt nm tptctftcaify nftftnctd tn 
tht Ontfi QntmUty Tobk. tkttrmnt tht batt ttvrios^Mkms. 

Ike the fyntg /{^Mvakney Tahiti m caervtn the ^nanim’edthe eamroded stthttanee 
fmWiWw the uffietue to tti eifmMdtm fftnmtitji’ t^marthuana. 

Ptfidthee^evaknt^mmrm'f^manhmmamehe Prux^htamtn’Tahk 

t/se the {fffeme tevri tha nfrrexpotuh tu the et/uiwtent 4fuimitiy of msmhuana at the 
hate offente feveiforrhe contmited ruhttanet mvnhedtn the ofhnne 

Qg£ Aflphcutkm A/ate 5 f Poe euMtnple m the Ihuf^ hjpu\xdem:y fabte* iet fnnh in <An 
Sate, t ftm^a rtthftanee eemtatmng a n imirphnne. aSehexhiie feptare. ctufvem toon 
e^tvafent t/nonitt^' cfS kg cf manhwna. h a case tmyahnng iOO jpn of ccc^vnorphooe, the 
etfuntdent t/mmltt^- of munhounu mtntUihe iVO kg. which ivrrrsfMtmh tit u htne uj^eme level of 
2H tn rAr /Vwjf {htantoy Table 


fhe Ihng hifwomieniy 

Tohlesohopemuieameamfnrcnmhimnxdifleftngcfmtmtlednthiiimcn to ohtam a stngte 
afkemefewt /n each cate, comen each e/the drugs to mmanlmonoeipttvalent. add dK 

>ities. and look iti> the Mat tn the Drag {homMy fuMe luvbiutn the iiimhined ittfenne level. 


Pfte evriarn types of canrmlled nihsiancrt the manhuananfwvalencics tn the ItnixP^tvolemy 
Tables are ’^ce^speeT at spect^ed amotinn fe e , the eamhined equivalent wetghto/all Schedule I ’ 
eiutindled utbstonces nhull not exceed W9 gram of monhmnuil mtete there ore xtmtrolled 
nuAiMincrt ham more than one schedule lef a quantin' of a Schethth ITsuhstance and a 
quantity' of a Schedule yshhtkUKef determtne lAr MO^tAiNiind equtvedenc}' for each schedule 
sepumiety (suhfect tu the cup. t/upy. upplttubh tu that schedidej. then add the munhuunu 
eqarvatenewi to determtne the cnmhtnedmiuihutmaeqtuvalencyfsuhfeei to the aqt. tfany. 
appltcahle to the comhtnedamountMl. 

Nate - Heermse of the oanttory equivalences. rhemritHmiheDmxftpitvalencyTahlesdaniu 
necestonfy rt/fect dosaget hated an pharmacafogtcal equtvaleno. 


to 


•40 The defemhnt ts cumteted of telltng TOgromt ofosuhstance cvntotntng Pi*P (Ijevel 22f 

and ?io mtlltgmmn of a luhciance I'oniatning /AT) (trvvl Ih) 7he Pi 'P ctwtwrts mi 
Tif bhgnims of mankuona: the LSi> converts to 2S hhgramM marihuana The total ts 
there,fdte equiisderti to 9^ ttthgroms <d marduHino. for whtch the Drug {Quantity fable 
peinsdes an ahemv krvel of 24 

HW Ihe defendant M competed of selltng Mgrom a/ monhuana (Level 9} and five 

kihignumofdtasefmm (tjevd Sf Thedsasefutm a Schedule tV dnqi u equtvsdent to b2S 
gyams of marthuana Tht total. 1 12S ktlogramt of marihuana. Anf an of^tr level 10 
tn the Drug Quannty Table. 
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The dpfcnUam h convicted of vUttfx M gmm% ttf^atcaine flrvrl tA) and ftve hktxntmx 
a/manh$ana(i.iewf 14} Th<<ocdttKUe^kr\Hskmk>f6bhgftmnofmanhutma The 
totoiti kf 2i hkffirami ^^monhttona. \»h(h fku on o^tme ttytiof 

fit in the fhitx {htantU}' Tahfe 

th(hlf PnUeknJuntucvm'tiltitafseitlnftSt^OWnmnti/oht^htJHieWinhitiaKe. fW.VUtf 
timt»afuSt:heihdetP'xuh%kmce. amJ JtfO.OOt) mnn of a SehednJe ysnh.\Hmcv the 
indmrAiwvNi eqMooiency /hr the Scheduk tU nthttance tf 3A kttogromt of MvmAiiNmiv 
fhekm Hit cop of ^9 . 99 fahfirom of monhnano ttt forth os the maximum eipoyvknt 
mrt/fht/nrSchethik HI mlntancn) The manfmana etpnvulenn' far the Schedule H' 
Tuhaonce ts nthfeer to <t cap of 2 99 kilogramf of manhuana set (brrh ai the mattnmm 
etfutvofent n f^r Schethife H' substance* (u nhout the cap It woukf have been 

A 25 ktluKntonf Ihe munhuanu etpnw/efK.y foe the ScheUuk V iiiAilumv ts xnhfrvt to 
the cap of 999 fpamn of morthuana set forth at the mattomm ctpnvedent (hr 
Schedule V stdsskmce* (u tthomt the cap H uauhi have been i2ikthf^amsf The 
cvoditnetl etpuvoknt netyfa. detenmneJ by mkhn^ tu^ther dte obwr urnuunt* t% 
wdifect to the cop of 59 99 kifogratm of marthuana tet forth m the mattmum ettothtneil 
equtvaleni net^ far Schedule tfl. A*, and ysubttancei. tynhout the cap the combined 
metght ntndUlune been bt.W f5b * 4.99 * .999) itluxrums. 
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» 

&7 Kgofmarthuana 

« 

A Tkgnfmarihutma 

u 

6 kg of marihuana 

n 

A? kg of marihuana 

to 

14 kg of marthuana 

20 

H.ikgofmanhuano 

20 

S kg of marihuana 

20 

lA kg of marihuana 

22 

iSIV of marihuana 

20 

iJ Jkg uf marthuana 

10 

10 kg of marthuana 

10 

iO kg of marthuana 

14 

it) kg of mor^Awiami 

12 

iO kg of marthuana 


(tii) ihtnxiktmankmmotffiitynkiKyahiatmd/nmltmtMinmAdMskmilt^ 
mwwf ry ihc (fuemnrv of oncvtfwr hmt Hmi f vtd fw the offetne u* tn ryw/wfrifW 
quantity a( manhuana, 

(ff) AM the qmmrirv of m a f i h ma n a drtffmtmd untftr nAdMtkim (t) ami (lU). iMnf 

hok up the hytai m rht fyruit Qmmtiiy- TaMttoo^nthtctmiUtmlbiaHa^^mq 
kvel tur ait iht tMtirvtM Aiththnuti untfhrti m tkt a//rmn. 

(ui tMtmpIr ThecasttnvoivtM t Skgt^cacamt. tOkgpfm(m/mmo,and 2 Ogofc 0 catm 
bitur PutMtam ta juMvtAMM (Bl the equOittlsni quantity vt marihuana hr the tMunw 
(inti the manhama tt SIO kg (The eocatne mmvny to m etpiivatent of }i)tt kg of 
manhuanad SkgXiOOg MtOkgf. uht<h when adk^ to the quantity' (^nwihuana 
tnvaived m the ufhn.\e. renuitt tn an eqw\xiien 1 qminllty of 3i0 Kg of munhuana f fkth 
conripfmih m* a hme offeme /oW 7h Purxuam w the kiAV m imot (Uy Bk htne 
ofknu irtti of 2(> rttuH% tn a marihuana eqwtwleney ofSkghrthe ctKoint hate. 

Unng thii marihuana equriatemy^hfr the kiAtune hme rtiuJfs in a manhuuna 
eqwmnieney of tOO kg (^ gr f kg ttW kg) Atkimg the qwmtmn of marthuana of aU 
fArrr drug rypen rendts m a comhtmd quantity of HO kg of manfmana. which 
uvfmpumh la a umhimJ baxe uffeme te\xl of 2H tn the Drug {JminMy labte 


<Q 


HHt^,MU4UAhhM > tAMkh 


ScbcAiklof IIOpmict* 

I gmof Hcroiii * 

I gni of AJplia*Mtttli>ircnlan>l * 
I gni of IXextruiiMMiKiniilc * 

I gm of l>ipipamini; * 

I gni tff 3^Mclh> IfciilamI ■* 


I kg o( manluiiiiu 
lU kg of iiuniiuaiu 
67U gm of iiuxiliuaiu 
250 gm of nianhuaiM 
10 kg of nunhuania 
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1 gm of l-Methyl-4-phenyl-4-propioiioxy’piperidine/MPPP = 700 gm of marihutuia 

1 gm of l-(2-Phenylethyl)-4-phenyl-4-acetyloxypiperidme/ 


PEPAP = 

700 gm of marihuana 

1 gm of Alphaprodinc = 

1 gm of FenttuiN'l (N-phenyi-N-|’l-(2-phen\ietliyl)-4- 

100 gm of marihuana 

piperidinyl | Proptuiamide) = 

2.5 kg of marihucuia 

1 gm of Hydromorphonc/Dihydromorphinonc = 

2.5 kg of marihuana 

1 gm of Lcvorphanol = 

2.5 kg of marihuana 

1 gm of Meperidine/Petliidine = 

50 gm of marihuana 

1 gm of Metliadone = 

500 gm of marihuana 

1 gm of 6-IVlonoacctylmorphinc = 

1 kg of marihuana 

1 gm of Morphine = 

500 gm of marihuana 

1 gm of Oxycodone (actual) = 

6700 gm of marihuana 

1 gm of Ox\ morphone = 

5 kg of marihuana 

1 gm of Racemorphan = 

800 gm of marihuana 

1 gm of Codeine = 

80 gm of marihuana 

1 gm of Dcxtropropoxyphcnc/Propoxyphcnc-Bulk = 

50 gm of marihuana 

1 gm of Ethylmorphine = 

165 gm of marihuana 

1 gm of Hydrocodone/Dihydrocodeiiioiie = 

500 gm of marihuana 

1 gm of Mixed Alkaloids of Opiiun/Papaveretiun = 

250 gm of marihuana 

1 gm of Opium = 

50 gm of marihuana 

1 gm of Lcvo-alpha-acct)-lmcthadol (LAAM)= 

3 kg of marihuana 


* Provided, that tlie minimum otYeiise level from the Drug Quantity Table for any of tliese 
controlled substances individually, or in combination widi suiotlier controlled substtuice, is level 
12 . 


Cocaine tuid Otlier Schedule 1 tuid II Stimulants (and tlieir immediate precursors) * 


I gm of Cocaine = 

1 gm of N-Eth}'lamphetamine = 

1 gm of FenetliN nine = 

I gm of Amphetamine = 

I gm of Amphetamine (Acttial) = 


200 gm of marihuana 
80 gm of marihuana 
40 gm of marihuana 
2 kg of marihuana 
20 kg of marihuana 
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gm of Metliamphetcunine = 

2 kg of marihuana 

gm of Metlicunphetcunine (Actual) = 

20 kg of marihuana 

gm of "Tcc" = 

20 kg of marihuana 

gm of Khat = 

.01 gm of marihuana 

gm of 4-Methylaminorex ("Euphoria'')= 

100 gm of marihuana 

gm of MediN'lphenidate (Ritalin)= 

100 gm of marihuana 

gm of Phenmetrazine = 

80 gm of marihuana 

gm Phcnylacctone/P 2 P (when possessed for the purpose 


of manufacturing methamphetamine) = 416 gm of marihuana 

1 gm Phenylacetone/P 2 P (in any ohiercase) = 75 gm of marihuana 

I gm of Cocaine Ba s e ("Crack") ~ 20 kg of mar i huana 

1 gm of Aminorex = 100 gm of marihuana 

1 gm of Metlicathmone = 380 gm of marihuana 

1 gm ofN-N-Dimethyiamphetamine = 40 gm of marihuana 


*P}'ovidcd. that the minimum offense level from the Daig Quantity Table for anv of these 
controlled substances individually, or in combination with another controlled substance, is level 


12 . 


LSD. PCP. and Other Schedule I and 11 Hallucinoacns (and their immediate precursors) * 


1 gm of Bufotenine = 

70 gm of marihuana 

1 gm of D-Lysergic Acid Diethylamide/Lysergide/LSD = 

1 00 kg of marihuana 

1 gm of Diethvltryptamine/DET = 

80 gm of marihuana 

1 gm of Dimethyltiy-ptamine/DMT = 

100 gm of marihuana 

1 gm of Mescaline = 

10 gm of marihuana 

1 gm of Mushrooms containing Psilocin and/or 

Psilocybin (Dry^ = 

1 gm of marihuana 

1 gm of Mushrooms containing Psilocin and/or 

Psilocybin (W'et) = 

0.1 gm of marihuana 

1 gm of Peyote (Diy ) = 

0.5 gm of marihuana 

1 gm of Peyote (Wet) = 

0.05 gm of marihuana 

1 gm of Phcncyclidinc/PCP = 

1 kg of marihuana 

1 gm of Phencyclidine (actual) /PCP (actual) = 

10 kg of marihuana 

1 gm of Psilocin = 

500 gm of marihuana 
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1 gni of Psilocybin = 

1 gni of Pyrrolidine Analog of Pheiic) clidiiie/PHP = 

1 gni of Tliioplicnc Analog of Phcncyclidinc/TCP = 

I gni of 4-Bronio-2,5-Dimctlioxyaniphctaniinc/DOB = 

1 gni of 2,5-Dimethoxy-4-methylaniphetamine/DOM = 

1 gni of 3,4-Mediylenedioxyamplietainiiie/MDA = 

I gm of 3,4-Mcthylcncdioxymcthamphctaminc/MDMA = 

1 gm of 3,4-Mcthylcncdioxy-N-cthylamphctaminc/MDEA= 
1 gm of Paramethoxymethamphetamine/PMA = 

1 gm of l-Piperidinoc\'clohexanecarbonitrile/PCC = 

I gm of N-cthyl-l-phcnylcyclohcxylaminc (PCE) = 


500 gm of marihutuia 
1 kg of marihuana 
I kg of marihuana 
2.5 kg of marihuana 
1.67 kg of marihuana 
500 gm of marihuana 
500 gm of marihuana 
500 gm of marihuana 
500 gm ofmariliutuia 
680 gm of marihutuia 
I kg of marihuana 


^Provided, that tlie minimum offense level from the Drug Quantitv Table for any of tliese 
controlled substances individually, or in combination witli anotlier controlled substance, is level 


12 . 


Schedule 1 Marihuana 


I gm of marihuana 
50 gm of marihuana 
5 gm of marihuana 
167 gm of marihuana 
167 gm of marihutuia 

Flunitrazcnam ** 


1 gm of Marihuana/Cannabis, granulated, powdered, etc. = 
1 gm of Hashish Oil = 

1 gm of Caimabis Resin or Hashish = 

1 gm of Tetrali} drocaimabinol. Organic = 

1 gm of Tetrahydrocannabinol, Synthetic = 


1 unit of Flunitrazepam = 


16 gm of marihutma 


**Provided, that the minimum offense level from the Daig Quantity Table for flunitrazepam 
indiyidually, or in combination with any Schedule 1 or II depressants. Schedule III substances. 
Schedule IV substances, and Schedule V substances is leyel 8. 

Schedule 1 or II Depressants (except gainma-hvdroxv butyric acid) 


I unit of a Schedule T or II Depressant 
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(except gtuiima-liydroxybutyric acid) = 


1 gm of marihuana 


Ganima-hvdroxvbutvric Acid 


1 ml of gamnia-h\'drox\'butyric acid = 


8.8 gm of niariliLitUia 


Schedule III Substances*** 


I unit of a Schedule III Substance = 


1 gm of marihuana 


***Provided, that the combined equivalent weight of all Schedule III substances. Schedule IV 
substances (except flunitrazepam), and Schedule V substances shall not exceed 59.99 kilograms 
of marihuana. 


Schedule IV Substances (except flunitrazcDam') **** 


1 unit of a Schedule IV Substance 

(except Flunitrazeptmi)= 0.0625 gm of marihusma 


^---'-'Provided, that tlic combined equivalent weight of all Schedule IV (except flunitrazepam) 
and V substances shall not exceed 4.99 kilograms of marihuana. 


Schedule V Substances ***** 

1 unit of a Schedule V Substsuice = 0.00625 gm of mariliuana 

Provided, that Xhc combined equivalent weight of Schedule V substances shall not exceed 
999 grams of marihuana. 


List I Chemicals (relating to tlic manufacture of amphetamine or methamphetamine) * ***** 
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1 gm of Ephedrine = 

10 kg of marihuana 

1 gm of Pheiw'lpropanolamine = 

10 kg of marihuana 

1 gm of Pseudoephedrine = 

10 kg of marihuana 


******Providect tliat in a case involving ephedrine, pseudoephedrine, or phem lpropaiiolainine 
tablets, use tlie weight of the ephedrine, pseudoephedrine, or phenylpropanolamine contained in 
the tablets, not the weight of the entire tablets, in calculating tlic base offense Ic^'cl. 

To facilitate conversions to drug eqiiivaleneies, the following table is provided: 


MEASUREMENT CONVERSION TA HLE 


i oz = 28. 25 gm 
I Ih - 452. 6 gm 
I lb = 0.4526kg 
1 gal = 2. 785 liters 
1 ql - 0.946 liters 
I gm = I ml (liquid) 
I liter = 1.000 ml 
i kg - 1.000 gm 
I gm - i.OOO mg 


B. IMPACT Analysis 

The following analysis presents sentencing impact and prison impact information for the 
amendment to USSG §2D1.1 that was promulgated April 27, 2007, The Commission’s impact model 
incorporates the changes to the quantity thresholds in the Drug Quantity Table and the restructured Drug 
Equivalency Table for cocaine base offenses, and the model assumes no change to the existing statutory 
mandatory minimum threshold quantities for cocaine base offenses. 

The effect of this amendment is reported in two tables. The first table presents the proportion of 
cases affected by the amendment, the current average sentence of all crack cocaine cases, and the 
estimated new average sentence. The second table presents the estimated reduction in the number of 
federal prison beds based on this change. This analysis applies the Commission’s prison impact model 
to the 2006 Fiscal Year datafile.^ 


‘ Tlie U.S. Sentencing Commission's pnson impact computer model identifies and re-sentences cases in 
Commission datafiles. The model recalculates the relevcuit guideline range based on the cunendmeiit to tlie Drug 
Quantibi’ Tabic and Drug Equivalency Tabic in USSG §2D 1 . 1 and compares the recalculated offense levels to 
existing offense levels. Tlie model then reassigns an}' Chapter Tlirce adjustments and outside the range sentences 
that currently exist in each case. Final!}', the model '‘respots" the new sentence in the new guideline range to a 
location equivalent to the location in the guideline range of the current sentence. 

Tlie prison impact model estimates die change to an hypotlietical "‘steady -state” prison population 
resulting from changes tliat affect prison sentence length. The concept of a '"steady-state” population envisions a 
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Tn this estimate, 69.7 percent of crack cocaine offenders are estimated to be affected by the 
amendment. Not all cases are affected by this amendment primarily because of one of seven possible 
reasons: 

1 ) the drug quantity involved in the offense is sufficiently low that, regardless of the new 
quantity threshold at base offense level 12 (the lowest level in the Drug Quantity Table for crack 
cocaine cases), the base offense level does not change (0.7 percent of all crack cocaine cases); 

2) the drug quantity involved in the offense is sufficiently great at base offense level 38 (the 
highest offense level in the Drug Quantity Table) that it continues to exceed the new threshold 
for that level (1.5 percent of all crack cocaine cases); 

3) the guideline range for the case did not change because the offender’s final offense level 
exceeds the maximum of the table (level 43), even with the two-level reduction from the 
amendment (0.2 percent of all crack cocaine cases); 

4) the defendant received a departure to zero months of imprisonment under the existing 
sentencing structure and, therefore, the sentence cannot be reduced further (0.7 percent of all 
crack cocaine cases); 

5) the two-level reduction in the Drug Quantity Table is offset by the offender no longer being 
eligible for the "mitigating role cap” in USSG §2D1. 1(a)(3) because the resulting base offense 
level will be below the threshold requirements in subsection (a)(3) (1.7 percent of all crack 
cocaine cases), 

6) the offense involved crack cocaine and another controlled substance or substances and the 
reduction in the marijuana equivalency for cocaine base for determining the base offense level in 


prison system in homeostasis. Tliat is, the number of new, in-coming inmates is assumed to be equal to the 
niunber of out-goiiig (released) imnates cuid all beds are assumed to be occupied. In order to isolate die changes 
to tlie system caused by tlie specific policy under review, a number of factors are artificially held constant in the 
model. For example, arrest rates, charging practices, conviction rates, other sciitciicing policies, etc. arc assumed 
to remain constant overtime. 

Assiunptions incorporated into the prison impact model include: 1) defendants are re-sentenced to a 
position in the estimated new guideline rtuige that is equivalent to the position of tlie sentence in the original 
guideline range: 2) defendants earn tlie maximum allowable good-time (currently 54 days per year served for 
imposed sentences greater than one year but not life imprisonment); and 3) defendants scn-c the minimum of A) 
the sentence imposed less the maximum allowable good conduct time, or B) their estimated remaining life 
expectancy, based upon an actuary^ table incorporating age, race, and sex. 

If tlie proposed amendment lengthens sentences, the "steady-state” prison population increases because 
inmate release dates would be later if the new, longer sentence were applied. Tlicsc delayed release dates would 
cause offenders to accumulate in the prison system. Because new inmates arrive at a constant rate, additional 
beds are required. If the proposed amendment shortens sentences, the "steady-state” prison population decreases 
because inmates would be released earlier, tuid early releases would free up prison beds. 
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revised Application Note 10 is not of sufficient magnitude to result in a lower combined base 
offense level (1 1 .2 percent of all crack cocaine cases); and 

7) the offender’s current guideline range was below the existing statutory mandatory minimum 
prior to operation of USSG §5G1 . l(b),^ and, therefore, lowering the guideline range further will 
have no effect (14.0 percent of all crack cocaine cases). ^ 

The current average sentence of crack cocaine offenders is 121 months. The average sentence 
for all crack cocaine offenders is estimated to change to 106 months, a 12.4 percent decrease. The 
corresponding estimated changes to the prison population are presented in the accompanying table. 
Fewer prison beds are needed because offenders are released sooner than they otherwise would be under 
the guideline penalty structure existing prior to the amendment. The reduction in prison beds for crack 
cocaine offenders one year after this modification takes effect is 20 beds, after two years, 101 beds, and 
so on. 


■ USSG §5G 1.1(b) (Sentencing on a Single Count of Conviction) provides that '‘[wjhcrc a statutorily required 
minimum sentence is greater than the maximum of the applicable guideline range, the statutorily required 
minimum sentence shall be the guideline sentence.” 

^ An additional 0.3 percent of the cases are counted as not affected because of missing data or logical 
inconsistencies within tlie data that prevented calculating the impact. 
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